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Richard B. Smith, Ezq.
Pre-Merger Notificatton Qffice L
Burean of Competition -

Raom 13
Fedaral Trade Commission

Washinaton, D.C. 20380
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Re: Regquest [t i1 - -

Dear Mr. Smth;

a— A K
12,1599 Lelupnun coﬂversatmn ur.fulvacl a discussion rcg,a.r(llnﬂr the

sxsmptions 1o the pre-notification £ ling requitements undar § 7A th‘le Cla}-ton Act (l‘hf: “Act), _
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cornman stock of a company.

The gzneral facts of the circuistances considered were ag follows:

Company A loaned Company B money in cxchange for the issuance of a promissory
nole. Al the sarne time, Company B issued Company A warranis for shares of
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that time entitling Compiany A 10 appeinl ene of the six directors on the board of
direciors of Company B. There is no direct correhnan betwsﬂn Company A’s naht
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13, the warrants are not convmﬂble into one-sixth of the shares of outstanding
common stock. Under the terms of the stockholder's agreement, the stocidolders’
agTeerient terminates upom an isitial public offering o Company B, Company B is
abuet W make un initial public offering. Company A is contempiating exercising its




August 25, 1999
Tuge 2

warrarts for shares of comunon stock of Cotnpany B. Ciher than the warrants,
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thresholds are mel, I had asked for your clarification as to whether cithet (1) the “no increasce
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eomnecticn with Company A’s contemplated exercise of its warrants for shares of common
stock of Company B.
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thereal) of each such cxemption under the above fasts is as tollows:
{i Fhe “no tncrease in the peveentage of outsiondfng voling securities”
EXEemprion.

Seetion 801.12 of the pre-merger notiffealion rules (the "Rules™) provides thal the
cafcularion of the “percentage of voting secuntics” under the Act or the Rules is abways
conductad using the number of votes G direclors ol an isseer prosently entilled o be cast.
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15 warrants for shares of commeon stock of Company B will increase the pa}cerltage of
outstanding veling securitiss of Company B held by Company A. Upun Company A's
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vohng sgeuntes of Uompany B 10 OWmng s0ie percent of tﬂe ou!sfancimg yalng secunties

of Company B. The pre-notification fhing ceemption st ferth m § 18a (e)(E0) of tha Act, 15
E.5.C. § 18a (e)(10), therefoce, will not be available (0 Company A and Company B under
these circumstances,

(it} The “invesment purpases opll T exemprion,

Whether the pre-notification filing exemption set farth in § 18a (2}(9) of the Act. |5
U.S.C. § 18a {c}9), is availabls under any particular circumstance depends strictly upen Lhe
timung of a party™s acquisition of voting securitizs of the issuer. Assuining the atquiting
parly sequirzs or holds len pecenl or less of the eutstanding voting sceurities of the issaer
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addition, you indicaled that at the time of the acyuisition the acquiring party may not be
engagced directly in business in competition with the issuer.
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Company B was the acquigition of cofivertible voling secunties of Compuny B. As such,
Company A's original acquisition of the warrants for shares of conuion stock of Company B
wmlfd have been exempt from the pre-notification filing requirements of the Act pursuant 1o
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Company A may not have the nght to appaint any person to the board of directors of
Company B. Further, at the rimez Company A exercises the wamants Company A may not be
engazed dircetly in business in competition with Company B.

1T the stockholder’s agreement granting Company A the right to appoint & divector to
the board of directors of Company B is terminated upon Company B's initial public offering,
assumm\rw. Lompan} A hds no othcr n@t w app-:unt a director to the board of d:recto:s af
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Recognizing, of course, that any response you provide is not a formal interpretation, |
would appreciate it if you could confirm whether my basic understanding of the matters set
A it - : ‘ -
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