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Federal Trade Commissgion
Prcmerger Nunﬁcauon Office
ttn: R L4 CIMG,

6th & Pennsylvania Avenve, N.W., Room 303
Washington, D.C. 20530

Re:  Application of the Hart-Scott-Rodine Antitrust Imprevements Act of 1974,
Pub. L. 94-433, 90 Stat, 1390 (1976) (codified as amended at 15 U.5.C.
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Diear Mr. Varmne:

On behalf of our clients that ars participating in the formation of "Foreign New(Co™ as
describied below, we are writing  confinn that the staff of the Federal Trade Commission’s
Premerger Notification Ofice concurs with ovr znalysis that the below-described transections arc
not reportable under the HSR Act.

This letter pertains (3 the transactions that we discuysed in our telcphone calls an
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somc specific dollar amounts for elarity, are as follows: :

Deseriptdon of the Factuei Circumatances

A, The Parties: The following partizs are participating in the two transactions depicted
an the two charts attached to this letier:

“Foreigo MNewCo” whicl iganewly fnieemd foreign ssoer i witi-have fow
sharcholders, Comepanies &, B, C and D). Foreign NewCo does not have & rcgularly preparad
balance sheet.

“Companies A, B, ©© and D,” which comprise various investment funds, each of which is
its own “ullimate parent eniity,” and some of which are nen-U7.8. entities. Companies A, B, C



Tederal Trade Cotnumission
Seplember 23, 1599
Papga 2

and P each has assels in excess of 810 milljon, and at least one has azsets in excess oT 3100
million.

“MergarSub,” which is a wholly-pwned subsidiary of Foreign NewCo.
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B.  ThePending Transagtions:

1. Epcmation of Foreign NewCoe. Companies A, B, € end D bave agreed Lo
subseribe ta voting sscurities of Foreign NewCo for capital contributions sgarapating §$120
million Each compary will kold between 20% and 35% of Foreign NewCo's yoting securities
and comtribute its pra rata share of the $120 million of equiry ee Foraign NewtCo, Foreign
NewCo wil] wse all of the contributed capital, exeept for $2 miilion, in conswmumating the second
transaction.
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Targct w1ﬂ‘1 Ta.r_gct bcmg thc sur\rlwna mmoratlon. Upcln the maraer Forc:gu NewCo w:ll

Application of the HSR Act

Dwring our telephone conversations, we discussad the shove ransactions and the reporting
chligationa ufthe, parncs under the HSR Act and the Commission’s mles. Based upon the
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i. i d swilie. The fermation of Faragn Newlo must ba analyzed
in aceordance with § 301,40 of the Coammission’s rules. The formation of Forzign NewCo mests
the criters et forth in both subsections (1) and (2) of § 801.40(b} becanse (A) one of Comparies
A, B, C and D has wotad assels in excess ol $100 million and the others have total assets in excess

of $10 million, (B) Foraign NewCeo will have assets in excess of $100 million, and {C)
Companies A — D will each acquire more than 15% and more than $15 mri]mn of Fore:gu
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Part 802 of the Comumissions’ rules.

§ B02.50(h) doscribes the criteria for an exeamption with respect to the acquisition of voiiay
Secutities of a forgigm issuer by a 118, person. The acquisition of voting secunties of Forcign
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MewCo by Companies & — D) meets the eriteria set forth in that scetion for an exemption becacse
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he exempt under Section 802.51(b). Accordingly, the formation of Farsign NewCn would not be
reportatie. (This cunclusion is also sopported by Interpretations #206 and #209 of the
Premerger Nodification Practice Manua! (2nd ed., 1991}, published by the ABA Section of
Anterst Law {the "ABA Manued"). Per Interpretation #2094, the pending transaction with
CramerCorp and Target, netther of which s conwibuting to the formatinn af Foreign NewCoa, has
no impaci upon § 502.50(b) analysis, bui js analyzed separstely as an acquisition by a newly
formed enrity.)

2. Moeresp of Target and MergerSub. The pending merger hetween MergerSub mnd
Target muszt be analyzed ey an acquisition of yoling securities with customary size-of-transaction
and size-of-person analyses. Becauss OwnerCorp will receive 3200 million for 85% of the
volittg sectinifies of Targe!, the size-of-transaction test is met.

Regarding the size-of-person test, OwnerCorp’s assets exceed 5100 miliion so the issue
. L “;1_‘ 3 - A, a2 _w L. . - - T —o-
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wirh all cash to be used by Forsign NewCo a3 congideration in the marger beinp disregardad.
Under the above-described facts, Foreign NewCo's size will be $2 million, thus less than 510
llion, Accordingly, the sizc-of-person test would not b met and the merger ransaction wauld
not be teportable. (Intsrpretations #1467 and #1609 of the ABA Manval are Instrictive. s
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If this lebter in any way misslates the substance of aur conversation or the vicws of the
Premerger Notf fication Gffice. plcase ot me know oromatly, Unless [ hear from vou to the
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an the conclusions set forth berzln, Thank you for your assistance in this maner.
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