
Office of the Secretary 

UNITED STATES OF AMERICA 

FEDERAL TRADE COMMISSION 
WASHINGTON, D.C. 20580 

December 23, 2009 

VIA E-MAIL AND EXPRESS MAIL 

Dwight & Church, Inc. 
c/o Carl W. Hittinger, Esquire 
DLA Piper LLP (US) 
One Liberty Place 
1650 Market St., Suite 4900 
Philadelphia, P A 19103 

Re: Petition to Quash or Limit Subpoena Duces Tecum and Civil Investigative 
Demand Issued to Church & Dwight, Inc. on June 29, 2009 

Dear Mr. Hittinger: 

The Commission is investigating whether Church & Dwight ("C&D") has used 
exclusionary practices to monopolize or attempt to monopolize the domestic distribution and 
sales of condoms or other C&D products in violation of Section 5 of the Federal Trade 
Commission Act, 15 U.S.C. § 45.1 On November 13,2009, C&D filed, out oftime, its Petition 
to Quash or Limit Subpoena Duces Tecum and Civil Investigative Demand Issued to Church & 
Dwight, Inc. on June 29, 2009 ("Petition") on the grounds that the subpoena and CID seek 
irrelevant Canadian marketing documents,2 and that it would be unduly burdensome for it to 
produce Canadian marketing documents that are located in Canada. Id 3 By letter dated October 
30,2009, C&D's counsel for the first time sought an "extension" in time to file a petition to 
quash or modify the subpoena and CID. Staff responded to this request on November 4, 2009, 

1 The Petition at 1. 

2 The Petition's suggestion on page 1 that the investigation is further limited to C&D's 
marketing practices through retail chains is incorrect. The scope of the investigation is defined 
by the resolution authorizing the use of compulsory process. Fed Trade Comm 'n v. Invention 
Submission Corp., 965 F.2d 1086, 1092 (D.C. Cir. 1992) (" ... we have previously made clear 
that 'the validity of Commission subpoenas is to be measured against the purposes stated in the 
resolution, and not by reference to extraneous evidence.' [Fed Trade Comm 'n v. Carter, 636 
F.2d 781, 789 (D.C. Cir. 1980)]."). The Petition's reliance on particular specifications of the 
subpoena or CID for this claimed limitation is, therefore, unavailing. 

3 The subpoena and CID were served on C&D on July 2, 2009, and were returnable on 
July 30, 2009. 
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and indicated that they were "willing to grant a short extension of time to file a petition to quash 
on that issue alone ... until c.o.b. Friday, November B." Petition, Exhibit C at 1 (Letter from 
Assistant Regional Director Graybill to Lesli Esposito and Carl Hittinger dated Nov. 4, 2009). 

On December 7,2009, C&D filed a Request for On for 
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The Commission's rules of practice have separate provisions regarding extensions of 
time to comply with a subpoena or CID, Rule 2.7(c), 16 C.F.R. § 2.7(c), and extensions of time 
within which a petition to quash or limit a subpoena or CID may be filed. Rule 2.7(d)(3). 
Petitions to quash or limit a subpoena or CID must be filed by the earlier of the return date of the 
subpoena or CID or twenty (20) days after service of the subpoena or CID. In the absence of a 
timely extension of time within which to file a petition to quash or limit, the Petition and 
Request in this matter should have been filed no later than July 22,2009. After the expiration of 
the time within which to file a petition to quash or limit, the recipient of a subpoena or CID can 
only file such a challenge if the Commission grants it leave to file a petition out of time based on 
a showing of extraordinary or unforeseeable circumstances. Rule 2.7(d)(3) grants certain staff 
managers the authority to "rule upon requests for extensions of time within which to file" a 
petition to quash or limit; howeverTd
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incapable of acquiring data sufficient to support a "natural experiment" that would be admissible 
in evidence. Petition at 5-8. It is premature to speculate on whether the Canadian marketing 
documents might be admissible in evidence during 
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distribution or sale of condoms in the United States ... through exclusionary practices 
[regarding] ... Trojan brand condoms and other products distributed and sold by [C&D] ... in 
violation of Section 5 ofthe Federal Trade Commission Act. ... "). The resolution on its face 
authorizes an investigation regarding the marketing of all ofC&D's products. Additionally, the 
probative value of any given part of a document can be and is affected by its context; that is to 
say that context can sometimes be as important as text. It is frequently necessary in a law 
enforcement investigation for witnesses to be able to identify and authenticate documents; those 
witnesses may need to see the entire document to be able to tell whether they are looking at a 
final document as opposed to earlier drafts or proposals. Finally, a comparative analysis of 
C&D's marketing strategies can have significant probative value; for instance, a comparison of 
marketing strategies for products where C&D may have market power to the marketing practices 
where it may not have market power could be informative. The request to redact information 
relating to C&D's non-condom products must be denied because those materials are reasonably 
relevant to the Commission's investigation. 

III. No Evidence Supports C&D's Burden 
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For all the foregoing reasons, IT IS ORDERED THAT C&D be, and it hereby is, 
DENIED leave to file its Petition and Request out of time. 

IT IS FURTHER ORDERED THAT Petitioner shall comply with the subpoena and 
CID 

C & a n u a r 2  T c  3 . 3 1 4 6 2 . 4 7 1 6 . 4 ,  


