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refered ths petition to the full Commssion for a deteTation. See l6 C. R. 
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91-975 , at I (1974)). Accordigly, a key provision in the new law was a "lited grt of
exclusive jursdiction to the Commodity Futues Trading Commssion" to create unform rules
for the opertion of the futues market. 120 Congo Rec. 34 736 (1974) (sttement of Rep. Poage).

Under the new provision, the CFTC was given "exclusive jursdiction. . . with respect to
accounts, agreements. . . and tractions involving contrcts of sae of a commodity for futu
deliver, trded or executed on a contrct market." 7 U. C. ~ 2(i) (1999).

In order to ene that the limted exclusive jursdiction provision in the CEA was not
misinterreted as broady preemptig other feder laws and reguations. Congrss went out of its
way to make clear that its grt of exclusive jursdiction did not abrogate other laws of gener
application. Accordigly, the sttute provides that

Except as hereinabove provided, nothing contained in this section shall (I
suerede or lit the jursdiction at any time confeTd on the Securties and
Exchge Commssion or other reguatory authorities under the laws of the United
States or of any State, or (T restct the Securties and Exchange Commssion and
such other authorities ftom carg out thei duties and resonsibilities in
accordce with such laws. Nothg in ths section shall suerede or lit the
jurdiction confeIed on cour of the United States or any State.

7 U. C. 2(i) (1999). Congress thus provided that the CFTC' s exclusive jursdiction only
applies to the reguation of the futues market itself 

(i. promulgatig rues and reguations) and
does not, outside that narw ara, superede any otheT federl reguatory authority. See
Amercan Agrc. Movement, Inc. v. Board of Trade of Chicago 977 F.2d 1l47, 1157 (7th Cir.
1992) ("ws of gener aplication of coure operte in a varety of aras, and ar preempted
only when plaiti attempt to use them in a maner that would, in effect, reguate the futues
markets. ").

In anyzg the CFC' s jurdicton, sever cour have recogned tht the CEA does
not pre a law enorcement agency (such as the Commssion) ftm enorcg generly
applicable laws aga CTAs. Accordg to the Abrahams decision,

wher the (CFC' sJ jurdicton is exclusve, the jursdiction of other reguatory
agencies, stte and feder, is prepted. Ths ftees the exchages ftm havig to
confor thei praces to confctig agency stada. However, these decsions
do not esli th Ja enorcement agencies are preluded ftm prosecutig
aleged muds under crminal provisions other than those contaed in the Act.

Abrahams, 493 F. Supp. at 301.

8 As par of thei effort to demonste that the Commssion is baI ftm investgatig
their adversing and marketg pratices, petitioner discuss, at considerle lengt, the anti-
mud provisions in the CEA Among their arguents, petitioner state tht the breadth of these
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In sum, preserving the abilty of other agencies such as the FTC to enforce generl laws is
consistent with the letter and the spirt of the CEA. Accordngly, petitioner have failed to show
that the CEA expressly reealed Sections 5 and 6 of the FTC Act.

Implied Repeal

Petitioners have also failed to show that the FTC' s authority was impliedly repealed.
The law is well setted. . . that repeal by implication is not favored and that it follows only

where the later act is clearly intended to be in substtuon for the earlieT act. U.S. v. Abrahams,
493 F. Supp. 296 300 (S. Y. 1980). The Supreme Cour has thus developed -- and lower
feder cour have applied - a ver stct stdad for findig implied reeal. Under ths
stada we consider fi whether "Congrss expressed an intent parally to repeal" the prior
statute, and secnd, ' 'whether ther is a 
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held that Congrss did not intend to limit the application of the antitrt laws simply by
establishing an overlapping reguatory scheme. See Strobl 768 F.2d at 27. Rather, the COITct
test wa whether the two sttutes were in conflict, and the cour held they wer not. Id. The
cour s conclusion regardig price manpulation holds tre for the adversing ftaud at issue here
as well.

As price manpulation also violates antitrst laws, none of (the anti-manpulation)
provisions (in the CEA) confcts with the puroses and stadads of the antitrt
laws. There is no built-in balance in the reguatory scheme of the Act that perts
a little price manpulation in ordeT to fuheT some otheT statutory goal. Qute the
opposite, price manpulation is an evil that is always forbidden under evercirce by both the Commodity Exchange Act and the antitr laws.
Therefore, application of the latter canot be sad to be repugnant to the puroses
of the formeT.

Strobl 768 F.2d at 28.

The Abrahams cour used simlar logic in holdig tht the CEA does not bar the
prosecution ofCfAs under the mail mud statute. Like petitioner here, the defendat in
Abrahams attempted to argue that the CEA' s own mud provisions wer ''itended by Congress
to be the sole mean by which mudulent conduct in the commodities field. . . should be
prosecuted. Abrahams 493 F. Sup. at 299. The cour disagreed. Whle recogng tht
where the Commssion s jursdiction is exclusive, the jursdiction of other reguatory agencies

stte and feder is preempted," the cour found that such exclusive jursdiction does not preclude
law enorcement agencies "ftm prosecutig alleged muds under crmi proviions otheT than
those contaed in the Act." Id. at 301 n. 10. See also Mullis 492 F. Supp. at 1349-50 (plaitiff
could brig private right of acon under secties sttutes but not under SEC rules and
reguations regardig a secties/commodities matter with the CFTC's exclusve jursdicton).

The concluson reached by the Abrahams cour regadig the CEA and the mail  mud
sttute applies equay to the CE and the FTC Act. "The ma mud sttue and the cral
provisions of the Act ar not in confct" the cour held. "(I)nsead, they complement each other.
The Cour concludes tht ther is no confct between the two statutory proviions which would
jusfy an implicaton of reea. Id. at 303. The CEA's mud proviions and Sections 5 and 6 of
the FTC Act simarly complement eah other, and thus, her too, there is no confct that would
juti a fidig of reea.

Field Preemption and the Exclusive Remedy Rule

Pettioner also attempt to are that the FTC is bard ftom investgatig their
adversing practces under a "field preption" theory and under the "specific reedy rue.
These arguents simlarly fail.

Firt, the concept of field preemption, which is based on the Supreacy Clause of the
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adversing pratices.

The one case petitioner rely upon in argug for exclusive SEC jurdiction, Spinner
Corp. v. Princevlle Dev. Corp., 849 F.2d 388 (9t Cir. 1988), is not controllig. Spinner
involved whether the Hawaii "baby FTC Act" applied to a private cause of action aga 
investment adviser - and did not in any way rule on the jursdiction of the Commssion itself.
/d. at 393. Rather, the cour only consderd ths Commission s practices in light ofa stte
statute that commands cour to be guided by judicial interpretations of the FTC Act. Id. at 389-
90. Becuse the cour found that the FTC Act has not been regularly applied to securties
tracons, it did not allow the private cause of action to go forward under the "baby FTC Act."
Importtly, the cour did not rule on the jursdction of the Commssion itself Indeed, the
Spinner decision itself reognes that the FTC Act "read literly, would include secty
trctions. Id. at 392 n. 4. As noted above, the FTC and the SEC have brought cases against
the same entities, aIegig violations of their respective statutes for the same conduct. See note
5, supra.

CONCLUSION

The Commssion s invesgation of petitioner is a propeT and sttutorily authoried
investgation. Neither the CFTC nor the SEC has exclusive authority to enorce laws of gener
applicabilty as they apply to CTAs or investment adviser.

For the foregoing reons, the petition is denied, and purt to Rule 2.7(e), 16 C.
2. 7 e), petitioner is diected to comply with the CIDs on or before Friday, March 17,

2000.

By dion of the Commssion.

Donad S. Clark
Secta

13 We do not addr whether KR and Wan fall with the defition of investent
adviser, because such a detertion is not relevant to our decsion.

14 In addition, the FTC and the SEC have parcipated in joint law enorcement effort.
In 1998 both agencies brought caes agai seller of invesents in gener parerhips or
"private placement" stock offergs. See, e. , FTC v. Affordable Media, LLC, 1999-1 Trae
Ca. (CCH 'V 72 547 (11 th Cir. 1999)(in upholdig entr of preliminaty injuncton, cour
descrbed defendants' sale of parerhip unts as a Ponz Scheme); Securities and Exchange
Commission v. Rynell Associates, Inc. et aI. Civil Action No. 98-65-35, stock Wan 14viser, b60. Rynell 


