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day of his investigational hearing.
On January 28, 2008, Commission staff raised for the first time the issue of recording the
i investigational hearings by “sound-and-visual” means. Commission staff declared by letter its

intention to record the investigational hearings of Messrs. Campanelli, Tarriff, and Maloney by
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Brumfield (Exhibit G). Commission staff offered no authority or rationale for this deviation
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required by 16 C.F.R. § 2.7(d)(2) at § 7. Furthermore, staff admitted that its attempt to record the
investigational hearings is novel and unprecedented prior to this investigation. See id. at § 4.

I THE COMMISSION’S AUTHORITY TO RECORD INVESTIGATIONAL
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whatsoever that investigational hearings might be recorded by videotaping, “sound-and-visual”
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The mention of only stenographic means is conspicuous because the Commission
amended the provision governing investigational hearings, 16 C.F.R. § 2.8, most recently in
1996—three years after the Federal Rules‘ of Civil Procedure were amended specifically to
provide for depositions to be recorded by “sound-and-visual” means. Fed. R. Civ. P. 30(b)(2)
(1993). Thus, the express provision for stenographic recording in 16 C.F.R. § 2.8 and the
absence of any reference to other means of recording must be considered intentional and
meaningful.

“It is well settled that an agency is legally bound to respect its own regulations, and
commits procedural error if it fails to abide by them.” Esch v. Yeutter, 876 F.2d 976, 991 (D.C.
Cir. 1989); see also, e.g., Battle v. F.A.A., 393 F.3d 1330, 1336 (D.C. Cir. 2005) (“[A]gencies

may not violate their own rules and regulations to the prejudice of others.”); Panhandle E. Pipe

Line Co. v. Fed. Energy Regulatory Comm'n, 613 F.2d 1120, 1135 (D.C. Cir. 1979) (“[W]e do
|
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II. RECORDING INVESTIGATIONAL HEARINGS BY SOUND-AND-VISUAL
MEANS WOULD OVERRIDE THE DUE PROCESS RIGHTS ACCORDED IN
ADJUDICATIVE PROCEEDINGS.

A. Under the Commission’s Existing Rules, Witnesses in Investigational Hearings
Lack the Due Process Rights of Witnesses in Adjudicative Proceedings.

The investigational hearings provided for under the Commission’s Part II,
“Nonadjudicative Procedures” regulations are distinguished expressly from the hearings in
adjudicative proceedings: . “Investigational hearings, as distinguished ~from hearings in

adjudicative proceedings, may be conducted in the course of any investigation undertaken by the

. at 446 (‘A tvpical

Commission ., . ..” 16 C.F.R. § 2.8(a): see also Hannah v. Larche. 363 U.

agency is the Federal Trade Commission. Its rules draw a clear distinction between adjudicative

proceedings and investigative proceedings.”).

The distinction between investigational hearings and adjudicative proceedings turns on at

least three limitations on the rights of witnesses in investigational hearings versus the traditional

Commission investigators shall exclude from the hearing room all other persons except the









adhere if the videotaped testimony from the investigational hearing arguably could be equated to
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As noted in the Background section above, the Commission staff has never offered any
reason for seeking to record the investigational hearings at issue by “sound-and-visual” means.
That is because there is no genuine reason to seek to do so other than to attempt to invade a
subsequent adjudicative proceeding with the videotaped testimony from the investigational
hearing—either as impeachment evidence or in place of trial testimony if the witness is
unavailable. This danger is evident from the positions taken by staff in prior cases.

In the Part HI proceeding in In re Schering-Plough Corp., F.T.C. Complaint Counsel
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the Commission’s intention to videotape the investigational hearings. Mr. Brumfield

stated also that petitioning to quash or limit the subpoenas was premature in the
absence of subpoenas that provide notice that the investigational hearings would be
videotaped. Mr. Brumfield re-iterated the position of Par and Paddock that Messrs.

Tarriff, Maloney, and Campanelli intend to comply with subpoenas as issued.
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new investigational hearing subpoenas for each of Messrs. Campanelli, Tarriff, and
Maloney, and noticing the recording of each would be by “sound-and-visual means
in addition to stenographic means.” On the same day, Mr. Brumfield responded in

writing, stating that Messrs. Campanelli, Tarriff, and Maloney would appear for

identification of legal authority for the noticed recording by non-stenographic means.

7. Febmarv 14. 2008 — At approximatelv 5:00 np.m.. Mr. Brumfield and Mr. Jasinksi






.indicated that the F.T.C. would not change its position on videotaping, noting that the
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1. 7O 2. FROM

‘Mr. Paul Campanelli
Par Pharmaceutical Companies, Inc.

c/o Noah A. Brumfield, Esq. . UNITED STATES OF AMERICA
T e Ghet, N.W. FEDERAL TRADE COMMISSION

Washington, DC 20005
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

COMMISSIONERS:

Deborah Platt Majoras, Chairman
Pamela Jones Harbour

Jon Leibowitz

William E. Kovacic
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File No. 6710060

Nature and Scope of Investigation:

To determine whether Unimed Pharmaceuticals, Inc. (“Unimed”), Solvay
Pharmaceuticals Inc. (“Solvay™), Laboratories Besins Iscovesco (“Besins™), Watson
Pharmaceuticals, Inc. (“Watson™), Par Pharmaceutical Companies, Inc. (“Par”) and Paddock

Laboratorjes. Inc. (*Paddock™ and q;eir subsidiaries. or anv 9@9_ngg_hps enpaged nria

nein unfair mathndo af coamratitar in ~- 0ffaatimn enmessarancism wicles®e— of Gansle—

the Federal Trade Commission Act, 15U.S.C. § 45, as aimended, by unreasonably restraining
trade in the manufacture or sale of AndroGel or its generic equivalent.
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RETURN OF SERVICE

1 hereby certify that a duplicate original of the within

subpoena was duly served:  (check the method used)
C in person.

C by registered mai.
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(Official title)
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Deborah Platt Majoras, Chairman
Pamela Jones Harbour

Jon Leibowitz

William E. Kevacic

J. Thomas Rosch

* . RESOLUTION AUTHORIZING USE OF COMPULSORY
PROCESS IN NONPUBLIC INVESTIGATIONS
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Nature and Scope of Investigation:

To determine whether Unimed Pharmaceuticals, Inc. (“Unimed”), Solvay
Phamaceuticals Inc. (“Solvay”), Laboratories Besms Iscovesco (“Besins™), Watson
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O in person.

C by registered mail.

C by leaving copy at principal office or place of business, to wit:

(Officia title)




: UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

COMMISSIONERS:

Deborah Platt Majoras, Chairman
Pamela Jones Harbour

Jon Leibowilz

William E. Kovacic

J. Thomas Rosch

RESOLUTION AUTHORIZING USE OF COMPULSORY
PROCESS IN NONPUBLIC INVESTIGATIONS

File No. 6710060
Nature and Scope of Investigation:

To determine whether Unimed Pharmaceuticals, Inc. (“Unimed”), Solvay
Pharmaceuticals Inc. (“Solvay™), Laboratories Besins Iscovesco (“Besms "), Watson
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Standard Form 1157 (Rev. 4-80})

Deprnen e sty CLAIMS FOR WITNESS ATTENDANGE FEES, TRAVEL, AND NEN 7540-00.554 4347
1157-107 MISCELLANEOUS EXPENSES ' Page 2 of 2
PART Il - RESERVED FOR FINANCE OFFICE
1. Computation
a. New Amount Claimed by Witness (From Item 7, Part II) 3
b. Adjustments Due to Any Differences (Explain Differences)
c. Amount Authorized for Payment : S

d. By Title Date
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SUBPOENA AD TESTIFICANDUM

1. TO K 2. FROM

Mr. Scott Tarriff

%{,‘;}ft‘;’;‘h é’;sl:“L'ﬁf‘eld: Esq. UNITED STATES OF AMERICA
701 Thirteenth Street, N.W. FEDERAL TRADE COMMISSION

Washington, DC 20005
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3. LOCATION OF HEARING 4. YOUR APPEARANCE WILL BE BEFORE

Meredyth Smith Andrus, Esq.
Federal Trade Commission ;
_____ 5. DATE AND TIME OF HEARING OR DEPOSITION




RETURN OF SERVICE

{ hereby certify that a duplicate original of the within
subpoena was duly served:  (check the method used)

G in person.

C by registered mail.

_ (. by leaving copy at principal office or place of business, to wit:

on the person named herein on:

A A Jim

(Official title)



'UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

COMMISSIONERS:

Deborah Platt Majoras, Chairman
Pamela Jones Harbour

Jon Leibowitz

William E. Kovacic

J. Thomas Rosch
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'PROCESS IN NONPUBLIC INVESTIGATIONS
File No. 0710060

Nature and Scope of Investigation:

b !

|

Pharmaceuticals Inc. (“Solvay”), Laboratories Besins Iscovesco (“Besins™), Watson
Phanmaceuticals, Inc. (“Watson™), Par Pharmaceutical Companies, Inc. (“Par”) and Paddock
Laboratories, Inc. (“Paddock”) and their subsidiaries, or any other person, has engaged or is
engaging in unfair methods of competition in or affecting commerce, in violation of Section 5 of
the Federal Trade Commission Act, 15 U.S.C. § 45, as amended, by unreasonably restraining
trade in the manufacture or sale of AndroGel or its generic equivalent.

The Federal Trade Commission hereby resolves and directs that any and all compulsory
processes available to it be used in connection with this investigation.

Authority to Conduct Investigation:
Sections 6, 9, 10, and 20 of the Federal Trade Commission Act, 15 U.S.C. §§ 46, 49, 50

and 57b-1, as amended; FTC Procedures and Rules of Practice, 16 C.F.R. § 1.1 et seq., and
supplements thereto. -

By direction of the Commission. E )Q %vé/
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. - Previous editions obsolete
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2. Accounting Classification Data

PART lil - RESERVED FOR FjNANCE OFFICE

1. Computation .
a. New Amount Claimed by Witness (From ltem 7, Part ll) $
b. Adjustments Due to Any Differences {Explain Differences)

¢. Amount Authorized for Payment s
d. By Title ’ Date










RETURN OF SERVICE

1 hereby certify that a duplicate original of the within
subpoena was duly served:  {check the method used)

C inperson.

C by registered mail.
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{Month, day, and year)
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
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Bureau of Competition
601 New Jersey Ave, NW
Washington, DC 20001

Jonathan R. Lutinski, Esq.
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E-mail: jlutinski@ftc.gov

January-28, 2008

BY ELECTRONIC MAIL

Noah A. Brumfield, Esq.
White & Case LLP

701 Thirteenth Street, NW
Washington, DC 20005

Re: Par Pharmaceuticals, Inc. (“*Par”) and Paddock Laboratories, Inc. (“Paddock”),
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701 Thirteenth Street, NW Fax +1 202 639 9355
Washington, DC 20005 , vaww.whitecase.com.

COMPETITION SENSITIVE
PROPRIETARY BUSINESS INFORMATION
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REQUESTED UNDER FTC RULES AND FOIA

February 4, 2008

) VIA EMAT

Jonathan R. Lutinski, Esq.
Federal Trade Commission
Health Care Division
601 New Jersey Ave, NW

. Washington, DC 20580



Jonathan R. Lutinski, Esq.:
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-~ the Freedom of Information Act, including without limitation 5 U.S.C. §§ 552(b)(3), (4), (6), &

gy -

Meredrdl: Sevith Andine Fga










Noah A. Brumfield, Esq.
February 6, 2008
Page 2

- Please contact Brad Albert, Meredyth Andrus, or me with any questions.

Best regards,

ol L

" Jonathan R. Lutinski
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White & Case LLP Tel + 1202626 3600
" 701 Thirteenth Street, NW Fax + 1 202 633 9355
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‘Diteet Dial + 202-626-3648
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December 18, 2007
VIA HAND DELIVERY AND EMAIL
Meredyth Smith Andrus

Federal Trade Commission
m" \_Io\x rJarnmvs Awra N1 X7

Washington, DC 20580

Re: Par Pharmaceuticals, Inc. (“Par”) and Paddock Laboratories, Ine. (“Paddock”), Civil
Investigative Demands (“CID”)




Meredyth Smith Andrus
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for the future in accordance with the general mandate of Congress.*

Under the FTC's Rules of Practice. “relevant. material. and reliable evidence shall be
admitted.™ As the Commission consistently has ruled. “all relevant and material evidence --
whether hearsay or not -- is admissible. as long as it is reliable.™ Reliability is the kev to
admissibility. The Commission has further abserved: “Indeed one of the purposes in establishing
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use at trial of any information and documents that were obtained during the investigation of the

matter. and ALJs consistently have determined that this may include the use of investigational

I

our Honor's Schedylina Order

hearing testimonv obtained durine investigati
A

implicitly acknowledges the presumptive admissibility of deposition testimony. where it requires
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lists, including designated testimionv to be presented bv deposition . . . .7

With respect to deposition transcripts, FTC Rule of Practice at § 3.33(g)(1) states that “at
the hearing on the complaint or upon a motion. any part or all of a deposition, so far as admissible
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cases that have gone to trial at the Commission since 1990. the presiding ALJ permitted the use of

. - LY

non-testifying witnesses.

3. Permitting the Reading in Evidence of Selected Portions of Some Transcripts
at Trial Is a Well-Established Commission Practice, and It Is Consistent with
the FTC’s Rules Permitting Administrative Law Judges Broad Discretion
Regarding the Presentation of Evidence at Trial '

At the recent Status Hearing in this case, complaint counsel indicated our intent to seek

leave of this Court to read selected portions of some of the investigational hearing and deposition
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witnesses to testify.'” Our purpose in seeking to do so is to expedite the presentation of our case-
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presenting evidence.” Moreover, it furthers the interest in the efficient management ot the
presentation of trial evidence as contemplated by the Commission’s Rules of Practice.

ALlJs at the Commission frequently have ruled that Rules 3.42 and 344.;» permit the reading
of deposition and investigational hearing transcripts at trial in lieu of live testimony. In at least
three competition-related cases that have gone to trial at the Commission since 1990. the

presiding ALJ permitted the reading in evidence of deposition and investigational hearing

A e e e e ———————————————————————|
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is {] crucial in this proceeding.”™ Do respondents seriously intended to challenge the credibility
of their own employees? We doubt it. Rather, the more likely purpose of respondents™ motions is
to disrupt the orderly presentation of complaint counsel’s case-iy-chief. so that respondents can
attempt to argue their case through their witnesses in the middle of our presentation. This need
not, and should not. be permitted.

5. Respondents Will Suffer No Unfair Prejudice by Permitting the Transcripts
to Be Admitted in Evidence and that Portions Be Read at Trial
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With respect to the timing of respondents’ presentation of counter-designations. we
submit that each party should offer its trmscﬁpt excerpts during its own case. Contrary to
Schering’s argument. nothing in Commission Rule 3.33(g)(1)(iv} or the law requires otherwise.™
That rule provides that if only part of a deposition is otfered in evidence. the other party may

introduce other portions of the same deposition for the sake of completeness.” But the issue here

T | 3 i ta i diina fm asddrrnn addiriansl danacition aartiane thav san: and
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respondents not only have had the opportunity to counter-designate portions of depositions and
investigational hearing transcripts from which we identified excerpts, but they remain free to
Myzodjyre in avidenre nortinne nf _rr@_jgqu if EBE_TIV g!!ﬂ !i,n,‘lﬁ]\uil’.SiV_l ated. Indeed. if
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respondeﬁts do counter-designate transcript portions, they would be part of the record and
available for Your Honor's consideration, whether respondents read them at the hearing or not.

Instead, the issue is whether respondents will be permitted to disrupt our presentation of
evidence by arguing its case through excerpts of its witnesses during the nﬁddle of our

presentation. Your Honor has the discretion to control the “mode and order. . . of presenting






