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I. LEGAL STANDARD 
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By this Petition, CCL does not challenge the FTC's statutory authority to investigate 

practices that it believes may constitute deceptive or unfair trade practices when used in the 

course of trade under 15 U.S.C. §45(a). However, the FTC's subpoena powers are not limitless.2 

Limitations on its powers are especially necessary where, as here, the FTC is pursuing an 

unlimited inquiry based on a "blanket" resolution. The Resolution here predates the subpoena by 

some sixteen months, seeks to investigate "unnamed telemarketers, sellers, or others" and simply 

is not limited in nature or scope. While Congress has provided agencies with authority to conduct 

reasonable investigations through the use of investigatory tools such as administrative subpoenas 

and CIDs, the federal courts serve as a safeguard against agency abuse.3 The broad-ranging 

subpoena here, under the ostensible authority of the generic and blanket Resolution, is fraught 

with abuse. 

The reason Congress has refused to confer upon administrative agencies their own 

subpoena enforcement power is to "ensure that targets of investigations are accorded due 

process."4 In that capacity, a federal court will not act as a rubber stamp on the FTC's civil 

investigative demand, but rather, as an independent reviewing authority with "the power to 

condition enforcement upon observance to [a party's] valid interests."5 

2. "A subpoena from the FTC is not self-enforcing." Wearly v. FTC, 616 F.2d 662, 
665 (3d Cir. 1980). 

3. See, e.g., Oklahoma Press Publ'g Co. v. Walling, 327 U.S. 186, 208 (1946). 

4. Sean Doherty, Commodity Futures Tradition Comm'n v. Collins: Is the Rationale 
Sound for Establishing an Exception to Subpoena Law for Tax Returns?, 7 DEPAUL Bus. L.J. 
365, 376 (1995). 

5. Wearly, 616 F.2d at 665; see, e.g., SEC v. Arthur Young & Co., 584 F.2d 1018, 
1024 (D.C. Cir. 1978) ("The federal courts stand guard, of course, against abuses of[] subpoena
enforcement processes.") (internal citations omitted). 
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The recognized standard for whether an administrative agency's subpoena should be 

enforced was established by the United States Supreme Court in US. v. Morton Salt Co.6 In 

Morton Salt, the Supreme Court recognized that "a governmental investigation into corporate 

matters may be of such a sweeping nature and so unrelated to the matter properly under inquiry 

as to exceed the investigatory power."7 Further, the Supreme Court instructed that an agency's 

subpoena, like the CID at issue here, should not be enforced it if demands information that is (1) 

not "within the authority of the agency"; (2) "too indefinite"; or (3) not "reasonably relevant to 

the inquiry."8 Particularly relevant to the instant Petition, the Supreme Court recognized in 

Morton Salt that if the corporation had objected and presented evidence concerning the excessive 

scope or breadth of the investigation, the corporation "could have obtained any reasonable 

modification necessary."9 

Lastly, a federal court must consider whether an agency's demand is unduly 

burdensome.1 ° Courts applying the Morton Salt standard have consistently held that an 

administrative subpoena and other investigative demands must be "reasonable."11 As the Court 

6. 338 u.s. 632, 652 (1950). 

7. Morton,.27 286.00 0 11.9 142.44 286.0nsider 632, Mo.4 Tm5 Tc 1.767 6.).ider i n  i n  
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recognized in SEC v. Arthur Young & Co., "[t]oday, then 'the gist of the protection is in the 

requirement ... that the disclosures sought shall not be unreasonable. Correspondingly, the need 

for moderation in the subpoena's call is a matter of reasonableness."12 A CID that is "unduly 

burdensome or unreasonably broad" fails this test.13 As such, the time, expenses, and whether 

compliance threatens to unduly disrupt or seriously hinder normal business operations may be 

raised by a party challenging a civil investigative demand. 14 

Here, the CID's specifications are not relevant to the investigation and exceeds the FTC's 

investigatory power in that they seek private trade secret and/or proprietary information. 

Moreover, the documents requested in what is now the FTC's second CID addressed to CCL 

appears to be duplicative of requests previously made and thus, the FTC seeks an end-run around 

its obligation to move to enforce the prior CID if it believes CCL's prior responses were 

insufficient. CCL has been more than cooperative with the FTC, producing nearly 49,000 pages 

of business records and otherwise being forthcoming with information sought by the FTC. 

Accordingly, CCL respectfully requests that the Commission limit or quash the challenged 

specifications and provisions in the second CID as set forth below. 

disclosure sought shall not be unreasonable"). 

12. Arthur Young & Co., 584 F.2d at 1030. 

13. Texaco, 555 F.2d at 882. 

14. Texaco, 555 F.2d at 882-83. 
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II. OBJECTIONS 
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A. The CID improperly seeks irrelevant information from CCL that 
is outside the scope of the FTC's investigation. 

The test for the relevancy of an administrative subpoena is "whether the information 

sought is 'reasonably relevant' to the agency's inquiry."15 Moreover, the CID at issue must "not 

[be] so overbroad as to reach into areas that are 
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not only calls for information that is relevant 
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Accordingly, said requests are overbroad and are not reasonably relevant to the FTC's inquiry. 

Therefore, the Court must quash or limit requests D-2 and D-4, to the extent that they request 

any and all irrelevant information. 

Without in any way limiting the foregoing objections, CCL further objects to the above 

requests to the extent that they purport to require CCL to produce documents that are not in its 

possession. Requests D-1, D-2, and D-4 have no limitations with regard to CCL's liability to 

produce information not within CCL's possession. CCL is a separate legal entity than the 

companies mentioned in request D-1 and those that may be inferred from requests D-2 and D-4. 

Thus, CCL does not have access to those companies' documents in the normal course of CCL's w i t  se0mal 
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"permitted to quash or modify a subpoena if compliance would result in the disclosure of trade 

secrets."25 To determine whether information contains a trade secret,. courts look to whether the 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was served on the 

following via overnight Federal Express and electronic mail on this 5th day of April, 2013. 

William Maxson 
Federal Trade Commission 
600 Pennsylvania A venue, NW 
Mail Stop H-266 
Washington, DC 20580 
wmaxson@ftc.gov 

Donald Clark, Secretary 
Federal Trade Commission 
600 Pennsylvania A venue, NW 
Room H-113 
Washington, DC 20580 

12613386-205810089 

20581-0089 I 0403970 v3 
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