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industry and Gore's contracts with its customers, which Gore understands to be at the heart of 

the staffs investigation. In the 







any next steps it should take in its investigation while minimizing the need to burden Gore with 

requests for enormous volumes of irrelevant documents. II 

On April 6, 2011 and April 8, 2011, Gore's counsel had further conversations with the 

staff during which the staff rejected Gore's proposal out of hand. 12 During the course ofthe 

April 8 discussion, the staff requested historical organization charts and stated that that such 

information, as well as unspecified details on the "burden" of complying with the subpoena, 

would be necessary before the staff would be willing to engage in discussions about narrowing 

the scope of the subpoena.13 With the April 15 return date looming, Gore produced historical 
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ARGUMENT 

As is plain from the above, this is not an appropriate way for the staff to conduct an 

investigation. Gore has sought to be accommodating to the staff 



outrageously burdensome to comply with. Indeed, the subpoena is not limited to information 

relevant to whether the business practices at issue violate Section 5 of the FTC Act. Rather, the 

subpoena seeks virtually every document at Gore from the past decade relating to some of 

Gore's most significant business activities. 

A petition to quash should be granted where, as here, the subpoena is overbroad, unduly 

burdensome, and seeks large volumes of irrelevant materials. See Concord Boat Corp. v. 

Brunswick Corp., 169 F.RD. 44,49,53 (S.D.N.Y. 1996); Am. Elec. Power Co. v. United States, 

191 F.RD. 132, 136 (S.D. Ohio 1999); Moon v. SCP Pool Corp., 232 F.RD. 633, 637-38 (C.D. 

Cal. 2005); Williamsv. City of Dallas, 178F.RD.103, 110 (N.D. Tex. 1998),affd200F.3d814 

(5th Cir. 1999). The burden is on the staff to demonstrate the relevance ofthe materials sought, 

which is evaluated against the burden as demonstrated by Gore. Am. Elec. Power, 191 F.RD. at 

136. In addition to quashing the subpoena, the Commission may modify the subpoena to address 

the objections raised. See, e.g., Faith Satellite Radio, LLC v. Lutheran Church Missouri Synod, 

C-10-1373, 2010 WL 3909467 at *2 (D.D.C. October 3e.01 



the subpoena seeks the production of "all documents relating to" various broad subjects, 

including the Company's "studies, forecasts, plans, strategy or decision" (Specification 3), 

"competition or potential competition" (Specification 5), "communications between the 

Company and any person outside the Company who manufacturers or create and sells, licenses, 

or leases any relevant product" (Specification 14) as well as "documents sufficient to identify all 

Company intellectual property and know how related to any relevant product" (Specification 

10).17 All of the Fabrics Division employees, even laborers, can be expected to have at least 

some documents in at least one of these categories. Moreover, because these categories 

encompass mainly documents that would have no relevance to the limited stated scope of the 

investigation, they are likewise overbroad. 

Searching the computer files and offices of (at least) its 1,500 Fabrics Division 

employees, as well as a decade's worth of former employees, located in more than 40 offices 

around the world,18 would be Herculean. As was communicated to the staff, within the Fabrics 

Division in North America, the average employee's active email file contains approximately 

7,500 emails comprising approximately 500 megabytes of data. 19 Across the entire universe of 

custodians, for active email alone, this would suggest more than 10 million email messages and 

17 Several of the other specifications are similarly overbroad and unduly burdensome. For example, 
Specification 5 calls for "[a]1l documents relating to the possibility, likelihood, or plans of the Company, or any 
other person, to begin, resume, expand, reduce, or discontinue the manufacture, sale, licensing, provision, or use of 
any relevant product." Specification 6 calls for "[a]1l documents relating to the applicability or effect of any import 
duties or restrictions, including but not limited to the effect of any "Buy American" provision, requirement, or 
preference on marketing, competition, prices, sales, demand, output profits, sourcing opportunities, or costs of any 
relevant product." Specification 13, while not requiring an extensive search of custodians, is likewise overbroad in 
seeking "[d]ocuments sufficient to show, for each customer and for each product separately recognized by the 
Company, by month: a. sales in units, and both gross sales and net sales in dollars, where net sales means sales after 
deducting discounts, returns, allowances and excise taxes, and sales includes sales of the relevant product whether 
manufactured by the Company itself or purchased from sources outside the Company and resold by the Company in 
the same manufactured form as purchased; b. prices, and prices net of any discounts; c. costs; and d. spending on 
advertising, cooperative advertising, or promotional campaigns." This level of detail has no relevance to the 
investigation the Commission has authorized. 
18 

19 

See Katz Declaration, �~� 3. 

Id. �a�t�~� 4. 
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over two to three years can cost a company millions of dollars.26 The costs here would obviously 

be astronomical. 

II. Requiring Production 



reviewing the results, and producing responsive documents within 14 days on the scale 

demanded by the subpoena, to the extent it were even possible (which it plainly is not), would 

require an army of personnel working around the clock and entail millions of dollars of 

incremental expense. 

III. Several of the Specifications Seek Documents that Can Be Expected to Largely Be 
Privileged 

The subpoena is also unduly burdensome because it seeks numerous privileged 

documents and requires a log to be submitted on or before the return date of the subpoena as to 

any documents withheld. For example, Specification 11 seeks "[a]ll documents that refer or 

relate to any allegation, investigation, lawsuit or settlement relating to any claim that the 

Company or a competitor violated any federal, state, or foreign antitrust law in connection [ with] 

the manufacture, sale, marketing, or provision of any relevant product." Specification 12 calls 

for "[a]ll documents related to communications with or proceedings before the U.S. TfInternCompany For before3_0 1 Tf
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Identifying the matter by docket number would certainly suffice and the requests are excessively 

and overly broad in light of their limited (if any) relevance. 

IV. In the Alternative, Gore Remains Willing to Make the Productions Set Forth in Its 
March 31 Letter or to Continue to Negotiate an Appropriate Scope 

As discussed above, on March 31, Gore made a concrete written proposal for responding 

to the subpoena. The staff has made no counterproposals of any kind but in its April 14 letter 

indicated that the custodian information that Gore has provided "will be useful" should there be 

further negotiations over the scope of the subpoena. 

Gore remains willing to produce the substantial volume of documents identified in the 

March 31 letter, itself a significant burden, assuming a sufficient amount of time is provided. In 

the alternative, Gore is willing to continue negotiations with the staff if the staff is willing to do 

so as well. Gore would welcome, in that context, an order requiring the parties to negotiate the 

scope of the subpoena for up to thirty days, followed by mediating any remaining disputes with 

the Commission's general counsel's office or other suitable official, with the return date 

suspended in the meantime. If that process did not lead to a full resolution of the scope of the 

subpoena, Gore would then renew its motion to quash on whatever grounds remained. 

CONCLUSION 

Gore has attempted in good faith to negotiate a reasonable process 
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