UNITED STATES OFAMERICA

FEDERAL TRADE COMMISSION

WASHINGTON, D.C. 20580

Office of he Secretary

May 23, 2011
VIA E-MA IL AND COURIER DELIVERY

Mark W. Nelson, Esq.

Cleary Gottlieb Steen & Hamilton LLP
2000 Penndyania Avenue, NW
Washington, D.C. 20006

RE: Petition to Limit or Quash Subpoena Due&ecum Daw March 10, 2011

! Resdution Authorizing Use of Conpulsory Process n aNonpublic Investigation, File
No. 101-0207 (Eb. 16, 2011).

> Seel6 C.F.R. § 2.7(d¥.

* Gorehas bee in possession of the subpoearndverten weé&s and ther@re has had
ample goportunity to study and develop a danfor regponding.

“ 16 C.F.R. 8 2.7(f) This letter rulings beingdelivere by email and ourier ddivery.
The emall copy is provided as acourtesy, and thedeadline by which an gopeal to thefull
Commssion musbe filed shih be calwlated fom the date Petitionersa@ivethe ruling
by courig delivery. Id.
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request for revziew of this rulingby the full Commision does not staye réurn date stablished
by this ruling. s

1. PROCEDURAL POSTURE

The subpoeneequira Goreto produceghe demandedocuments bypril 1, 2011. At
Gorés request, and pursnato Commission Riles 2.7(cand 2.7(d)3), on Mach 18, 2011,
Commssion staff extended both théuen date on theubpoenaral the dedline for the fling
of a pdition to quash to kday, April 15, 2011. h ealy April, Goremade aoken prodution,
totaling gproximatelytwo boxes of doaments.

On April 15, 2011, Gorsubmited a pétion label@ “Confidential” to limit or quash the
stbpoena This version did nat compy with Commisson Rules 42(d)(4) and 4.9(c), because
Gore did nat simultaneously submit (1) an explicit request for confidential treatment,
confoming to the equirenents of Rule 4.9(¢)2) a edaded public vesion; and (3) apies of
the exhibits o the pdition. Gore's counsel was rotified by the Commission’s Seretary tha a
redacted public vesion of the pgtion and a requst for confdential treament had to be filedta
the same timesathe version lakked “confidential.”

On April 18, 2011, Gorsubmited the &hibits © the petition, and on April 1P giglidcu |HSBEETMOS
Gore stbmitted aversion of the pdition labded “Puldic Version” tha includs tas rotifi

s 1d.

* 16 C.F.R. 88 4.2(d3), 4.9(9. In particula, Rule 4.2(b) povides that the identityf
the petitioner ad the matter mae — which onstitue the title of the @ion — must be
“clearly show[n] and mg not be relactel. 16 C.F.R. § 4.2(b).
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will not stay compliancewith anyapplicableobligaion imposd bythe Commisi®n or the
Commssion staff * * *[,]” including in particularthe obligaion to complywith the subpoena or
CID at issu€.

2. ANALYSIS
i. Thesubpoenaisnot unduly burdensome

Gore's grindpa contention is tha the subpoenashould be quashed because it is unduly
burdensome In support, Gore claims tha compiance could require production of documents
from over1,500 emploges, equiringa seech ofover 1.3 teabytes of datdahat would require
possiblyhundreds othousands of hours of g®nnel time andast up to ten miion dollars.
Gore dso argues thet the time peiod for relevant documentsidentified in the subpoenais unduly
burdensome lmausdt demands documents datihgck to 2001. Geragues that comping
with this requirement would require it to investigate archived sorage and daed dectronic
records including files d long-departed employees. Gare further argues that the requirement to
produce documents current to within 14 days d “full compgiance” would dso beunduly
burdensome lmauseof the volume of daements demandebythe subpoenaFinally, Gore
argues that requiring a privilege log is overly burdensomebecause alarge numbe of documents
responsive to the subpaeae likely privileged.

As a préiminary matter, Goe's claims of undue bden ae premised on an eoneous
reading of thecaselaw relevant to administrative investigations Indeed, dl of the cases dted in
Gorés petition invoVe third paty discoveryunder the=ederd Rules of CivilProcedue.

The gpplicable standard for burden in the context of an administrative investigation is
well-established. Ovethirty yeas a@, inFTC v. Texaco,nc. the D.C. Qrcuit staed that Athe
guestion is whether the demand is unduly burdensome ainreasonably broad[,]” meaning tha it
Athredens to undulyisrupt or seriouslyiinder normboperdions of a business.”The ourt
distinguishedwundue burded from the expected” ad “ne@ssay” costs imposed in any

" 16 C.F.R. § 4.2(c).

¢ 555 F.2d 862, 882(C. Cir. 1977) (emplsas in original). Accord Solis v. Food
Employes Labor Rehs Ass'n. &Jnited Food &Comm'l Vérkers Pasion Fund No.
10-1687,2011 U.S. App. LEXIS 9110, *8 (4th Cir. May 4,2011); FTC v. Invation
Submission Corp965 F.2d 1086, 1089, 1090 (D.C. Qr. 1992); EEOC v. Mariand Cup
Corp., 785F.2d 471, 479 (4th Gr. 1986); FTC v. Church &wight Co., Inc. 747 F.
Supp. 2d 3, 8 (D.D.C. 2010).
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* Texacq555 F.2d 1882.
v |d.

Fep. R.Civr.



Applying theproperstandards to this caseis apparent that Gerhas &iled to meet
them. Goréhas the rgponsibilty of establishingindue burde in complyng with a Commssion
subpoenad’! “[T] he prsumption § that compliancfwith Commssion subpoenas] should be
enforced to firther theagencys legtimate inquiryinto matters of public intese™® In order to
over@me this presumption and establish undue byr@®remust show that compliance
“threatens to undulgisrupt or seriouslyinder normboperdions of a business? The taget of
a subpoenaust eyect to incursome burden irespondingo a subpoenand the eidence
required to damonrstrate an undue burden increases when the burden isin large pat attributable
to the magitude of the reipient’s business opations and theamprehasive naturef the
investigaion.?°

In particula, in asseting daims of burden, subpaa reipients must consider first how
technology may hdp reduce any burdens assaiated with review and production o electronically
stored informaon (“ESI’). There ae amyriad ofAadvaned andytical softwae applicéions
and linguistic tools” available to help reduce any burden of reviewing and producing ESI.?*

original); see also Invention Submission @p., 965 F.2d 1086, 109@(C. Cir. 1992)
(“[T]he Commission has no obligation to establish psety the réevane of themateria
it seeks in an investigive subpoenhy tying tha material to a pdicular theory of a
violation.”). To reuire an agencyto identifyits specific neds forinformation bebre
allowing theagency to dbtan tha information would run contrary to theseprinciples.

1 In re Nat'l Claims Serv., Inc125 F.T.C. 1325, 1328-29998).
© FTC v. Shaffner626 F.2d 32, 387(" Cir. 1980).

1 FTC v. Church &wight Co., Inc. 747 F. Supp. 2d 3, 8 (D.D. 2010)quoting
Texaco 555 F.2d 6882).

20 See Texcq 555 F.2d 82, 882 (D.C. Cir. 1977) (“Thereis no doubt tha these
sltbpoenas ae broad in smpe, but the FTC’s inquiry is acomprehensve one — and mug
be so to servis purposes. Fthrer, the beadth omplained of is in larg pat
attributable to the magnitude of the producers busness @eations”); Inre FTC
Corporate Patterns Report ligt, Nos. 76-0126, 76-0127, 1977 WU38, at * 16
(D.D.C. Juy 11, 1977) (oncludingthat “thee is no doubt that the réikae siz and
complexily of the orporde paties’ business opetians contribute to the compliance
burden” and nating tha “the cog of compiance for the corporate paties, even if high in
an absolute ®nse, is not high compared to other costs borne by such large
corpoa.tions.”).

2 Fep. R.EviD. 502 advisorycommittees note (Nov. 28, 2007)Ses also Zubulake v.
UBS Warburg LLC, 217 F.R.D. 309, 318 (S.D.N.Y. 2003) (“Electronic evidence is
frequentlycheger and easieto produceghan papeevidence beausat can be sardhed
automatically keywords ca be run ér privilege cheks, and theroduction ca be made
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Thus, a pay who claims burde relded to ESishould include in its petin a discussion of the
tools or techniquesonsidered ad how these hee afected or mitigéed the burde alleged.

It is nat enough for apaty to Imply say, without more, that a Conmission ubpoenais
broad orundulyburdensome. dthe extent a partyishes to redueits burden, it is incumbent
ontha paty to cmmeforward and present gaff with information aout the company and how it
stores its eleatnic information and wh affirmative sugestions about how the scopkthe
stbpoenamight be narowed in order to focustheinquiry. Thisresponsibility is particularly
necesarygiven the prealen@ of ESland the arrent redities of e-discovey. Such affmative
suwggestions could indude limiting thesmpe to key cusodans narrowing the gpplicable time
periods, proposingeach methodologs such as these of kgwords, préictive coding or
concept searbes, or utilizhg other seech and reviav techniqus.

Gore hasdone rone d thatin this case. Fa exanple, Gare hasnot demonstrated through
concete &idenceor dedaraion that the costs imposed this subpoena aroutside of the
normal costs to bexpectal in an investigtion, that theseosts are undulipurdensome in ligt
of the @mpanys normal opeting costs, or that thes@sts would seriousliginder or theaten
its namal operations? To the extent that the subpoerguires Gore to @view millions of
documents collded from hundeds of wokers, includingabores, that burde is “in large pat
attributable to the mauitude of [Petipners’] business opeiians” and is not bytself undue?
Gorés complaints about sezhinglarge numbes of documents or huretils of cistodians, or
paying millions of dollars, without more, is insufficient to supportain of undue burde®

Gorés claim of buden flom the production of EShcludes onlya token eference in one
of its exhibits 1o the impact of advanced andytical techniques a tods. Gae has daimed thet it
potentiallyhas a teabyte or moreof data even &er deduplication, but Goréas not
demonstrated that has eplored aenues ér othervwise meetingtaffs investigéive demands, or
offered thetypes of &irmative sugestions for rducingits burden desibed dove.

in electonic form obviatinghe ned for mass photocopmyg.”); John Markof, Armies of
Expengve Lawyers, Replaced by Cheaper Software, NEw YORK TIMES, Mar. 4, 2011, &a
Al, available af http://www.nytimes.com/2011/03/05/sdence/05egal.html.

22 Maryland Cup 785 F.2d 8479.

» Texacq 555 F.2d 6882.

2 Shaffner 626 F.2d 838 (rejeting as insufficieit “condusoryallegation that
compliance . .would ‘seveely interfae, disrupt ad temporaly terminate” recipient’s

business).
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