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central issue whether the agency had authority to reach these practices without a showing of

adverse effect on competition or competitors.   The addition of unfair and deceptive practices1

authority in 1936 ended that debate; the agency thereupon proceeded over the next seven

decades to develop largely separ
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defined a practice as deceptive if it is likely to mislead consumers acting reasonably in the

circumstances to their material detriment.   The Commission thoughtfully applied these12

concepts in such cases as Horizon,  International Harvester  and Orkin ; it also refined both13 14 15

the unfairness and deception elements of the “reasonable basis” doctrine (as first enunciated in

Pfizer)  through its 1984 Advertising Substantiation Policy and ensuing advertising16

enforcement actions.17

Both the 1980s set-backs on unfair methods of competition and the 1980s happier

experience with unfair and deceptive practices have importantly influenced the agency’s

competition and consumer protection missions throughout the 1990s and 2000s to date, largely

apart from each other.  Thus, throughout the past 15 years, BC’s agenda (apart from merger

enforcement) has been almost entirely limited to anticompetitive practices that could be

challenged under Sherman Act standards; the only exception has been staking out ground on

“invitations to collude” in such cases as Quality Trailer Products,  YKK  and Stone18 19

Container .  During this same period, BCP has aggressively pursued new kinds of consumer20

concerns in the emerging Internet economy; it has thereby shown the robustness of its unfairness
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his thesis that the Commission should encourage more rather than less self-regulation aimed at

advancing consumer protection objectives but all subject to common-sense safeguards that can

protect against anticompetitive abuse.  I would, however, embellish as indicated below.

Self-Regulation

The history and ultimate outcome of the Commission’s California Dental  proceeding23

could be construed as exposing problems in or lost opportunities from sole reliance upon the

unfair methods of competition authority in the self-regulation area.  The Commission applied

relatively conventional Sherman Act standards in its determination that the California Dentist’s

advertising code was anticompetitive because it prohibited truthful advertising and inhibited both

price and quality competition.  The Ninth Circuit second-guessed the Commission’s analysis and

applied different standards in its affirmance of the result; the Supreme Court then second-

guessed the Ninth Circuit and third-guessed the Commission, based in part on its own

excessively deferential view of the dentists’ purported justifications for what the Commission

had found to be overbroad regulation.  On remand the Commission was unable, on the

previously established administrative record, to convince the Ninth Circuit to uphold the

agency’s order in accordance with the Supreme Court’s application of antitrust-only principles to

the issues at hand.

One is tempted to speculate whether the outcome might have been quite different if, at

the outset, the Commission had invoked its unfair practices authority as an adjunct to its unfair

methods of competition authority and had then also employed more fully BCP’s experience in

advertising regulation under its established deception standards.  The restrictions in the dentists’ 

code clearly prohibited far more than claims reachable under the Commission’s own established

and now well-accepted definition of a deceptive practice; and the resulting over-regulation could
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be shown to cause consumer injury of a kind meeting the Commission’s own established and

now well-accepted definition of an unfair practice, even if not so clearly also a violation of

existing antitrust law standards.
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 The FTC’s position on the extent to which a patent owner’s disclosure duty rests on the26

knowledge of, or something akin to deliberate deception by, employees participating in the
standard-setting has been unclear and the subject of conflicting perspectives ever since final
action on the Dell consent order in 1996.  The Commission majority’s explanatory statement at
that time said that “Dell failed to act in good faith to identify and disclose patent conflicts”; its
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The Commission’s efforts to date to address this problem under its unfair methods of

competition authority have been controversial.  The agency has struggled to define viable

theories under which a patent holder’s failure to disclose -- or “inadequate” disclosure of -- its

patent claims during standard-setting can be found to create market power or otherwise to be

sufficiently anticompetitive in conventional terms to amount to an antitrust violation.  

Many standards groups have promulgated policies that encouraj
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“material” information can be considered both a deceptive and unfair practice.   The standard-28

setting context would be a novel and perhaps difficult application of BCP precedents in this

respect but one well worth serious exploration.  Proffered justifications for nondisclosures in

many circumstances are at least questionable under close scrutiny; adverse effects on standard-

setting processes and on the consuming public are often both obvious and serious.  In situations

of this kind, the Commission could move standard-setting in more enlightened (procompetitive)

directions by fashioning rules under which failures to disclose information of this sort are

deemed to be unfair and deceptive.29

BCP’s unfairness doctrine may be particularly useful in addressing standard groups’

explicit prohibitions on any consideration of license terms during the standard-setting process. 
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functionality implicating a growing array of consumer electronics, computing and

communications devices.

So, most immediately, the Commission could constructively provide its perspectives --

with input from both BC and BCP -- on all of these issues through amicus briefs in pending

litigation, appearances at hearings on pending legislation, and comments to the FCC on pending

proceedings in this area.  BC could also begin close scrutiny of some of the new kinds of

collaborative activity under which industry groups are creating standards, technology pools and

collective licensing schemes for DRM solutions without safeguards against anticompetitive

abuse of the sort the Commission has long encouraged in activities of these kinds.  These groups,

for example, are often led by limited combinations of content providers and device

manufacturers; competitors in affected content and device markets are accorded no opportunity

to participate in the deliberations.  Either BC or BCP should take a hard look at abusive industry

litigation strategies; while a purely antitrust attack on them may collide with the Noerr-

Pennington doctrine, an unfairness theory of the sort BCP has employed successfully against

oppressive uses of legal process could be effective in this area.   BCP also can and should take a36 

lead role -- with BC input -- in addressing above-described information disclosure needs; this

might best be undertaken through a rulemaking proceeding that could effectively connect these

issues of deception and unfairness to broader competition policy obje.3200127.59n and unfalitig Td
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least, in its efforts to turn insights from the 1992 e v e r
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One result of these antitrust developments is that equipment owners -- lots of consumers

including both individuals and small businesses – are now vulnerable to significant injury from

post-purchase opportunistic conduct without effective means of protecting themselves from it. 

They might well have purchased the product in question without access to meaningful

information on life-cycle costs and are now subject to high switching costs; they are locked into

an installed base that the OEM can exploit in the absence of open aftermarket competition.  The

situation implicates both competition policy and consumer protection policy concerns; it is

accordingly one that BC and BCP might undertake to address together through a combination of

their respective unfair methods of competition and unfair practices authorities.

Consider, for example, a rulemaking proceeding designed to explore the feasibility of
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Let me conclude with an organizational suggestion.  Serious and sustained integration of

BC and BCP missions to advance common or complementary policy objectives is unlikely to

occur without delegation of an integration role to an office and person committed to it.  The

Commission’s former Office of Policy Planning, particularly as led by Caswell Hobbs during the

1970s, performed this function in a prodigious manner.  Mr. Hobbs’ paper for this Symposium

delineates the history, including many rulemaking initiatives that served both competition and

consumer protection objectives through a variety of information disclosure and related remedies. 

Such an office should be recreated for the Commission’s tenth decade.

The proposed new Office of Competition and Consumer Protection Policy would be

independent of but work closely with policy officials in both BC and BCP.  The Director of the

Office would report directly to the Chairman on a regular basis.  He would be assisted by a staff

of economists along with consumer behavior, business strategy and marketing experts dedicated

to inter-disciplinary research and development into emerging marketplace problems.  It would

fashion proposals for both new case initiatives and rulemaking proceedings to address issues

cutting across both Bureaus.

The Office might also take a lead role in pursing the initiatives that it develops with

personnel assignments from both of the Bureaus.  In short, these projects could be staffed by

integrated teams of lawyers borrowed from both BC and BCP operating under the general

supervision of the Office Director and his deputies.  The Office would issue an annual report on

its activities, inviting public comment and input.  Such an Office could become an invaluable

incubator of policy innovations for the years ahead.
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