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significant part on explicit competition considerations.  The Commission’s Pfizer2 
decision, for example, which established an advertiser’s responsibility to possess a 
reasonable basis for affirmative product claims made in consumer advertising, was 
premised on the rationale that: 

 “fairness to the consumer, as well as fairness to competitors, dictates this 
conclusion.  Absent a reasonable basis for a vendor’s affirmative product  
claims, a consumer’s ability to make an economically rational product 
choice, and a competitor’s ability to compete on the basis of price, quality, 
service or convenience, are materially impaired or impeded.” 

The Pfizer decision went on to lay out an economic cost-benefit framework for 
determining when, and what level of, advertising substantiation would be required. 

The interplay of competition and consumer protection doctrine is also nicely 
illustrated by the Supreme Court’s 1972 Sperry & Hutchinson decision, which not only 
serves as the traditional benchmark for exploring the modern era of the FTC’s unfairness 
doctrine, but was also a pioneer in legal cross-dressing — the case was litigated before 
the Commission on the antitrust theory that Sperry & Hutchinson was engaged in an 
unfair method of competition, but on appeal the FTC restyled its case to a consumer 
protection/unfair practices case, utilizing the unfairness criteria of the Commission’s 
1964 cigarette rule3 as to whether the practice (1) offends established public policy, (2) is 
immoral, unethical, oppressive or unscrupulous, or (3) causes substantial injury to 
consumers (or competitors or other businessmen).4  The Supreme Court’s 1972 
endorsement of the FTC’s unfairness jurisdiction served as the launching pad, over the 
following years, for a rather remarkable array of FTC cases and rulemaking proceedings.5 

The Commission’s now infamous breakfast cereal case also involved an 
interesting interplay of consumer protection and antitrust issues.  Although the case was 
conceptualized as a problem of “shared monopoly” which lead to supra-competitive 
prices and profits over a sustained period of time, a key focus of the complaint was on 
“intensive product differentiation and brand proliferation” — the result of which, the 
                         
2 In re Pfizer, Inc., 81 F.T.C. 23 (1972). 
3 Unfair or Deceptive Advertising of Cigarettes in Relation to the Health Hazards of Smoking, 29 

Fed. Reg. 8324 (1964). 
4  To give history its due, however, it should be not
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Commission alleged, was to impair or subvert the ability of consumers to make product 
decisions based on the nutritional benefits and prices of the competing products, while 
simultaneously raising barriers to entry so as to exclude potential new competitors.  
Concern with “spurious product differentiation” was in vogue during that period, and  
focused on advertising which promotes products on the basis of attributes which would 
be considered trivial or meaningless by the “economically rational” consumer.  One 
commissioner suggested that such advertising, while probably not deceptive, should be 
challenged as unfair.  The cereal case, in addition to challenging intensive product 
differentiation in advertising, also contained a number of fairly traditional false 
advertising challenges.  Ultimately, as is well known, the economic underpinnings of the 
FTC’s case against the cereal manufacturers were significantly eroded, and the case was 
dismissed by the Commission. 

During these early years, as frequently happens when explorating terra incognita, 
mistakes were made and lessons were learned.  The economic underpinnings of some of 
the antitrust initiatives were found to be insecure,6 while many of the consumer 
protection initiatives were later abandoned as overly-regulatory or otherwise misguided.  
These mistakes are properly regarded as learning experiences, however, and not as a 
basis for abandonment of these two useful unfairness provisions.  Some significant 
consumer protection problems do not easily lend themselves to challenge under a 
“deception” based standard,7 but can be challenged on an economically-anchored 
unfairness approach.  Similarly, market failures not readily reached under the standards 
of Section 1 or Section 2 of the Sherman Act might well be amenable to an economically 
sophisticated challenge under an “unfair methods of competition” analysis.8 

                         
6 In the early 1970s, the FTC and its economists still relied upon the Joseph Bain 

structure/conduct/performance model for antitrust enforcement, and many of the Commission’s 
innovative cases were premised on this model.  By the 1980s, of course, Bain had been  replaced 
with considerably more nuanced models.  Professor Scherer provides a fascinating review of the 
Cereal case and its economic underpinnings in “FTC History: Bureau of Economics Contributions 
to Law Enforcement, Research, and Economic Knowledge and Policy,” transcript of Roundtable 
of Former Directors of FTC Bureau of Economics, September 4, 2003, available at 
www.ftc.gov/opa/2004/08/bewebsite.htm. 

7 Use of the unfairness jurisdiction in Pfizer, for example, permitted the FTC to avoid adopting a 
highly strained, and arguably unsupportable, construct of “implied representations” — a practice 
which, in the larger context, can adversely impact the flow of useful, truthful information.  The 
unfairness approach also avoided the problem of using consumer expectations as the touchstone 
for determining the nature, quantity, and caliber of “substantiation” required, and permitted the 
FTC to use its expertise to establish a cost-benefit based hierarchy of levels of substantiation, and 
to make this determination as a matter of agency expertise unconstrained by ill-formed or 
unformed consumer expectations. 

8  Parallel behavior by oligopolists resulting in sustained supra-competitive prices and profits, for 
example, has been the target of various FTC forays against “facilitating practices” under § 5.  In 
the author’s view, this remains an area in which there is a useful role for the FTC to play in 
shaping and guiding the development of the law, although perhaps more through amicus 
participation in private litigation than adjudication under § 5.  The FTC could bring a much 
needed  economic focus and rationality to private litigation challenging “tacit collusion” and 
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These early explorations of the common ground of antitrust and consumer 
protection, which were often based on the FTC’
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 “Market imperfections that impede the process of providing such material 
information in the regular flow of commerce discourage consumer 
consideration of salient product features, diminish comparison shopping, 
and create unwarranted competitive parity or advantage for inferior 
products.  Thus, a market that functions in this way not only harms 
consumers but also lessens fair and open competition.”9 

Likewise, in promulgating its franchise rule, the FTC indicated that: 

 “By establishing a uniform, minimal set of required information, 
disclosure requirements enhance the efficiency of markets by facilitating 
comparison of competing franchise offerings.”10  

Many of the FTC’s consumer protection rulemaking proceedings in the 1970s focused on 
providing consumers with particular aspects of product performance — octane rating for 
gasoline, “R” values for home insulation, the care and cleaning of wearing apparel, 
llumins for light bulbs, tar and nicotine levels in cigarettes, etc.  Other proceedings were 
far more expansive. 

These early competition/consumer protection initiatives proceeded without the 
benefit of the kind of sophisticated economic models available today.11  When the 1970 
Director of the Bureau of Economics was asked for economic guidance on how the 
advertising substantiation doctrine should be formulated, the answer was, “sorry, we 
don’t have a  model to analyze advertising and consumer protection problems.”  (Now 
there are those who say he should have given the same answer when asked about the 
economic underpinnings for a shared monopoly case, but that’s a different story.)  Thus, 
the Commission was left to its own devices and, in the Pfizer case for example, you see 
an antitrust lawyers’ attempt to construct a “rule of reason” approach to a consumer 
protection matter, premised on a multi-factor economic cost/benefit analysis, to address 
the question of what levels of substantiation, and in what circumstances, should be 
required. 

                         
9 Statement of Basis and Purpose, 44 Fed. Reg. 50,218, 50,223 (1979). 
10 Statement of basis and Purpose, 43 Fed. Reg. 59,614,59,638 (1978). 
11  An interesting, and unanticipated, interaction of competition and consumer protection issues arose 

in the early 1970s with regard to the FTC’s Deceptive Pricing Guideline.  This guide was 
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Since the 1970s, of course, economists have focused their attention on the 
consumer information, and the state of learning is considerably advanced.12  But, while 
we now have an economic framework for analyzing market failures which result in a 
deficiency of consumer information, it is not clear what circumstances cause the FTC to 
require that relevant product information be provided to consumers.  There are two 
general circumstances in which the FTC mandates that sellers provide product 
information to consumers: (1) the “affirmative disclosure” requirement — i.e., when the 
Commission finds that a particular advertis
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would be useful to consumers, the failure to provide such information can be challenged 
as unfair: 

“It is a basic tenet of our economic system that information in the hands of 
consumers facilitates rational purchase decisions; and, moreover, is an 
absolute necessity for efficient functioning of the economy.  If consumers 
have access to good information on the facts significant to their purchase 
decisions, then the normal forces of the market are likely to induce sellers 
to improve those characteristics of the product or service that are most 
important to the consumer.17 

Thus, utilizing its unfairness jurisdiction, the Commission has promulgated rules 
requiring sellers (not just advertisers) to provide consumers with, for example: 

• The octane rating of gasoline, measured pursuant to an FTC determined mode 
of testing.18 

• The insulating effectiveness of home insulation, measured as an “R-value” 
pursuant to FTC requirements.19 

• The washing and dry cleaning instructions for clothing and textiles.20 

• The placement success rate, and the drop-out rate, for vocational schools.21 

At one point, the FTC had a systematic approach to identifying and addressing market 
failures caused by the lack of important consumer information, and many of its existing 
rules resulted from that initiative.22  In recent years, however, the Commission has been 
relatively inactive in this area.23 

Given the importance of informed consumers to the efficient functioning of 
competitive markets, and the benefits to consumers from being able to make, in an 
                         
17  Proprietary Vocational and Home Study Schools, Statement of Basis and Purpose, 43 Fed. Reg. 

60796, 60805 (1978).  See also Katharine Gibbs School (Inc.) v. FTC, 612 F.2d 658, 665-66 (2d 
Cir. 1979). 

18 Posting of Minimum Octane Numbers on Gasoline Dispensing Pumps, Trade Regulation Rule, 36 
Fed. Reg. 23871 (1971). 

19 Labeling and Advertising of Home Insulation, Trade Regulation Rule, 44 Fed. Reg. 50218 (1979). 

20 Care Labeling of Textile Wearing Apparel, Trade Regulation Rule, 36 Fed. Reg. 23883 (1971). 

21 Proprietary Vocational and Home Study Schools, Trade Regulation Rule, 43 Fed. Reg. 60796 
(1978), rev’d and remanded, Katharine Gibbs School (Inc.) v. FTC, 612 F.2d 658 (2d Cir. 1979). 

22  See Analytical Program Guide Concerning Disclosures of Consumer Product Information, (FTC, 
1972). 

23  Perhaps understandably — in a time of rapidly expanding Internet and related fraud, consumer 
information is not the highest priority. 
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efficient manner, well-founded product choices, should not the Commission consider  
reinvigorating this program?  Not only would consumers benefit in terms of improved 
decision-making, and more efficient and confident decision-making, but the marketplace 
functioning should also improve in terms of product improvements geared to identified 
performance measures as well as  price movements which reflect more closely product 
performance.  Significantly, the ubiquity of the Internet now makes such information 
disclosure requirements far less burdensome and potentially far more effective.  With 
Commission guidance, much of this information could be provided voluntarily.  Much 
can be accomplished, for example, by informational hearings, industry-oriented 
guidelines, or direct dialog with particular industries (designed to explore what 
information consumers would find most useful and how such information could be 
provided in the most usable format.24  Focused encouragement to trade associations, for 
example, would undoubtedly have a significant effect. 

Effective consumer information programs, however, will in most cases probably 
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the Commission’s analysis of what industries should be targeted for these kinds of 
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“any particular consumer” since, as Harvester indicated at an earlier point, the touchstone 
for information disclosures should be whether the information would be useful to “the 
broad range of ordinary or average people.”  A related concern expressed in International 
Harvester that overly broad information disclosure requirements would place an 
inappropriate cost and burden on advertising communication, pre-dated the availability of 
the Internet as an information disclosure mechanism which greatly reduces the costs and 
burdens on sellers and advertisers. 

In its unfairness analysis, the International Harvester decision seemed to focus 
unduly on consumer misperceptions, rather than lack of material information.  The 
appropriate focus, I would suggest, is on the lack of information which “the broad range” 
of consumers would find useful their purchase decisions and which would lead them to 
make different product choices than they might otherwise have made.  Thus, as opposed 
to the International Harvester suggestion that the Commission’s objective should be “to 
ensure simply that markets operate freely, so that consumers can make their own 
decisions,” my view is that the Commission should seek to maximize the extent to which 
consumers are able to make decisions in an effective and efficient manner which best 
achieve their purchasing objectives, and which thereby improves marketplace 
responsiveness to consumer choices.  Similarly, when International Harvester suggests 
“the Commission may require that consumers be given the information that is critical to 
an informed choice,” (emphasis added), I find that the word “critical” too confining.  In 
the context of guidelines or rulemaking, i.e., in a context where we are not constrained by 
the concern raised by Harvester that “virtually any piece of information may be useful to 
some consumers,” it would seem that as long as a particular piece of information is useful 
(i.e., not necessarily critical) in assisting consumers to make more efficient and 
knowledgeable purchasing decisions, it is a candidate for information disclosure.  While I 
agree with the Harvester decision that the focus should be on the “core aspects of the 
transaction” (which Harvester defines as (1) information bearing on fitness for intended 
use, and (2) information bearing on significant hidden safety hazards), I again find 
Harvester too limiting when it suggests that information disclosure should be limited to 
those core aspects “that virtually all consumers would consider essential to an informed 
decision” (emphasis added).  In the guidelines or rulemaking context, it would seem 
appropriate to focus on information that the “broad range of ordinary or average people” 
would find to be “useful to an informed decision.”28 

                         
28  In pointing out these differences, however, I again want to emphasize that they may be totally 

dependent upon context —the restraint appropriately shown by the Commission in rendering an 
adjudicatory decision which will have prospective effect for all sellers in all circumstances, is not 
present when the Commission encourages or requires information disclosures through guidelines 
or rulemaking.  In the latter context, as long as the benefits to consumers of information 
disclosures outweigh the costs to sellers, and the costs are not unduly burdensome on any 
particular category of sellers, I would find the unfairness jurisdictional test to be met. 
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III. Lack of Consumer Responsiveness — Market Failures in Particular Industries 

Many of the FTC cases and rulemaking proceedings in the 1970s and 80s were 
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product information in a standardized format will improve the functioning 
of the markets in question, and improve consumer economic well-being in 
the form of  

• Lower prices 

• Prices better calibrated to important product performance 
characteristics 

• Innovation better focused on performance characteristics 

(4) The Commission should initiate more consumer protection activities on an  
industry-wide basis where industries are unresponsive to consumer 
interests, based on a competitive/economic type analysis of the market 
failure which leads to the unresponsive performance, and the availability 
of a focused remedy. 

Obviously, these four propositions are interrelated in significant ways.  Further, 
this approach has much in common with the “consumer choice” model put forward by 
Bob Lande and Neil Averitt,29 which defines the objective of consumer protection law as 
being to ensure that consumers “are able to make a reasonably free and rational selection 
from [the options in the marketplace] unimpeded by artificial constraints such as 
deception or the withholding of material information.”  Or, as former FTC Chairman Tim 
Muris has put it, “consumer protection policy . . . helps ensure that consumers can make 
well informed decisions about their choices.”30 

 

 

                         
29  Averitt and Lande, Consumer Choice: Operationalizing a New Paradigm of Antitrust Law (Draft, 

June 2004). 
30  The Federal Trade Commission and the Future Development of U.S. Consumer Protection Policy, 

Remarks by Timothy J. Muris, Chairman, Federal Trade Commission, at the Aspen Summit, 
August 19, 2003.  This speech provides a careful delineation of market failures, including 
unresponsive sellers and information asymmetetries, the scope and limits of private rights, and the 
role of the Federal Trade Commission. 


