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MORNI NG SESSI ON
(9:00 a.m)

GAIL LEVINE: Good norning. Good
nor ni ng, and thank you all for com ng today.
| just want to introduce nyself. |I'mGil
Levine. |1'mthe deputy assistant general counse
for policy studies at the Federal Trade
Comm ssi on.

Tor Wnston sitting next to nme today
is an econom st with the Departnment of Justi ce.
And we al so have Bob Bahr fromthe United States
Patent and Trademark O fice.

On behal f of all three of us we really
want to thank you panelists for coming to join us
today to tal k about standard setting issues in
t he knowl edge based econony. | want to introduce
all of our panelists briefly this norning.

|"mgoing to do so very briefly
because | want us to keep to schedule. But when
it's time for us to open our panel discussion,
I"mgoing to ask each of our panelists to say a

just few words about thenselves and their
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standard setting backgrounds so that we have a
context within which to place their conments.

This norning we have with us Professor
Mark Lem ey, who has noved. You noved on ne.

MARK LEMLEY: | figured I'm not
actually going to block the screen when |I'm
gi ving the presentation.

GAIL LEVINE: That's fine. Professor
Mark Lem ey is going to be giving our norning
Power Poi nt presentation to bring all of us up
to speed on standard setting organization
devel opnents. He's a professor of |aw at Boalt
Hal|l at the University of California, Berkeley.

We also have with us Mke Antalics, a
partner at O Melveny & Myers. Carl Cargill; he's
the director of corporate standards at Sun
M cr osyst ens.

W have Donal d Deutsch, vice president
of standards, strategy, and architecture at
Oracle Corporation; Professor Gellhorn at
George Mason University School of Law, who

apol ogi zes; because of sone inportant charitable
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work he's doing, he has to | eave us early today.
But we're grateful for the tine we have with him
and we're going to nake the best use of it

we can.

W al so have with us Peter Gindl ey,
who is the senior managi ng econom st at LECG
Limted of London. W have al so Any Marasco, who
is the vice president and general counsel of the
Anerican National Standards Institute, ANSI.

W have Richard Rapp, the president
of the National Econom c Research Associ ates;
Davi d Teece, an econom st and a professor at the
Haas School of Business at the University of
California, Berkeley; and Dennis Yao, who is an
associ ate professor of business and public policy
and managenent at The Warton School, University
of Pennsyl vani a.

This norning's agenda is going to go
like this. W're going to have Mark Lenl ey give
us a presentation of sonething like 20, 25
mnutes that will bring us up-to-date on the

standard setting issues.
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Then we're going to open up to a panel
di scussion. And we're going to cover three
topics. The first and nost -- and the topic
we'll spend the nost tine on is the question of
di scl osure issues.

Around 11:00 we'll try and take a
15-m nute break. Starting around 11:15 we'll
come back to tal k about challenges to the
sel ection of a standard, challenges to excl usion
fromthe standard setting organi zation, then
break for |unch.

We'll cone back in the afternoon, and
we' || be tal king about -- with a different panel
about licensing issues in standards activities.
Wth no further ado, 1'd like to introduce Mark
Lemnl ey.

MARK LEMLEY: Al right. Well, I'm
just going to do | egal background which | hope is
famliar to much of you. And |I'malso going to
say a little bit about sone studies that | have
done of different standard setting organizations.

You can | earn everything you need

10
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to know about the antitrust rules related to
standard setting organi zati ons when you realize
that we don't actually know what to call them

Sonetimes they are standard setting
organi zations. Sonetines they are standards
devel opnent organi zations. Sonetines they are
coll ective technical organizations. Sonetines
they are consorti a.

And it's kind of ironic it seens to ne
that we can't standardize the definition or even
the term nology for standard setting which
suggests maybe we're in troubl e el sewhere.

All right. So sone brief background
on antitrust issues that relate to standard
setting organi zations but aren't specifically
intell ectual property issues, and | will run
t hrough these with sone haste.

| f you asked an antitrust |awer from
40, 50 years ago or certainly from80 or 90 years
ago, can | get together in a roomwth ny
conpetitors and exchange infornmation about what

products |'mgoing to nake in the future, they'd

11
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go apopl ectic, right?

The fundanental basis of antitrust |aw
is hostile to the idea of conpetitors getting
together to share information. And a bunch of
early trade association cases took that hostility
qui te seriously, suggesting that trade
associ ations thensel ves mght be ill ega
because they facilitate cartels.

Now, it's true that standard setting
organi zati ons can on occasion be a front for a
cartel. They can facilitate collusion on price,
col lusion on innovation in technical areas.

But in fact of course they serve all sorts of
proconpetitive purposes. On the vast mgjority
of occasions they are not fronts for cartels.

Nonet hel ess, there are sonme nodern
cases, notably the Addamax case fromthe District
of Massachusetts, that exhibit a hostility to
standard setting organi zati ons thensel ves so that
the very idea of getting together can in sonme
ci rcunst ances be problematic.

Even in that case ultimately the First



10

11

Crcuit does not find an antitrust violation.
And it seens to nme quite properly that antitrust
has | argely noved beyond the idea that standard
setting organi zations thensel ves are problematic
except in the nost extrenme of cases.

A second set of issues has to do with
the standard that is set and its availability to
conpetitors in the marketplace. Now, there are
two separate issues here. Do | set a standard
that | nake avail able to everyone? And who can

participate in nmy standard setting organization?

13
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sonmeti mes serve a useful purpose. They nay
create effective conpetition against the dom nant
pl ayer.

I f your goal is to attack a dom nant
pl ayer in the marketplace, you may do that nost
ef fectively by excluding that player from
nmenbership in the standard setting organi zati on
for fear that they will dom nate or capture the
or gani zati on.

Nonet hel ess, every time you create a
standard setting organi zati on that does excl ude
a subset of conpetitors in the marketplace, you
rai se your antitrust risks. And antitrust courts
are properly concerned with the circunstances in
whi ch you're going to | eave people out.

A third set of issues with respect to
standard setting organi zations has to do with
liability of the organi zation for setting the
wrong st andar d.

Now, this turns out to be by far
the | argest category of private antitrust

cases involving standard setting organi zations.

14
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Conmpany A says | went to the standard setting
organi zati on; they should have adopted ny
standard; ny standard is better; they adopted
conpany B's standard instead, and that has
excluded nme fromthe market pl ace.

Now, antitrust |aw quite properly
treats this with sone disdain. This sort of
argunment virtually always represents sour grapes
rather than a real threat to conpetition

At a mninumit seens to nme before an
agency or sonebody el se ought to be concerned
with the antitrust consequences of having
sel ected a standard on the technical nerits, you
have to prove that the people who selected the
standard were in fact your horizontal
conpetitors.

Certainly if it's Underwiters
Laboratories or sonebody with no direct interest
in conpetition in the area then there can be no
conpetitive harm You have to show mar ket power
in effect, right, that the adoption of the

standard by the organi zation actually influenced

15
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| think you have to show intent,
all right, that is that we chose this standard
deliberately in order to influence the market in
an anticonpetitive direction rather than nerely
because we tried unsuccessfully to choose the
ri ght standard.

And finally it seens to nme that on the
nmerits you've got to show that objectively the
wrong standard was sel ect ed.

The upshot of all of this is that this
class of cases while it is the nost often brought
in court is also the |east often successful, and

it's something that the agencies | think needn't



10

11

12

13

14

15

16

17

18

19

20

21

22

17

the allegation was that the defendant captured
the National Fire Protection Association by
recruiting several hundred new nenbers, flying
themto the organi zation's neeting, issuing them
wal ki e-tal kies so that it could tell themhow to
vote to vote down a particular proposal to allow
pol yvinyl conduit to hold electrical wring.

And assumi ng those facts are true as
the Suprene Court finds, that's a pretty good
exanpl e of a standard setting organi zation that
acts not on the nmerits -- is polyvinyl conduit
actually safe -- but because it's been captured
by sonebody with an interest in banning polyvinyl
conduit fromthe market.

Somewhat | ess extrene but stil
significant, standard setting organi zati ons m ght
in fact constitute sham groups. You can set up
standard setting organi zati ons which are
nom nally neutral but in fact are designed
particularly to pronote one standard at the
expense of others.

And one good way to identify this is
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you can |l ook at the voting rules. Allegations
that voting rules are biased in ways that favor
particul ar conmpanies are allegations that the
antitrust agencies ought to take seriously, not
because they are antitrust violations in and of
t hensel ves, but because they suggest that the
organi zati on may not be acting as a neutra
partici pant and so may not be entitled to the
ki nd of deference that | suggested that they
ought to receive in the ordinary course of

busi ness.

It's worth noting by the way that
i f sonmebody captures your standard setting
organi zation the Suprene Court case of Hydrol evel
suggests that not just the capturing party but
the organi zation itself will be liable for
violating the antitrust |aws.

So bei ng hijacked, even though in sone
sense it makes the standard setting organization
the victim is not only no defense but may
actually get you in trouble on antitrust grounds.

Al right.

18
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clearing the intellectual property rights owned
by dozens or hundreds of different parties,
nobody's going to be able to nake a product that
works with a particular technical standard.

Furthernore, if what you want is
to create an open standard, right, to adopt a
standard that is free for everyone to use, then
at least the ordinary logic of the marketpl ace
suggests that you need sone system sone
nmechani sm for controlling intellectual property
rights that govern that standard.

Par ent heti cal caveat here:

Sonetimes ownership of intellectual property can

ef fectively keep a standard open. The Sun versus
M crosoft case it seens to ne is the best exanple
of that.

St andar di zati on preventing forking may
someti mes best be acconplished by not giving up
all intellectual property rights and letting
peopl e do whatever they want, but by allow ng
coordi nation through the use of intellectual

property rights so long as the person who owns

20
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the intellectual property rights then commts to
make the standard open.

So Sun can say Java nust have this

21
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The first thing to understand is that
about a quarter of these organizations had no
policy whatsoever. Seven out of the twenty-nine
had no policy. One of the twenty-nine
organi zations was in the process of devel oping
a policy at the time | studied it.

So 25 percent of organi zati ons have
no rules with respect to intellectual property.
And no rules effectively neans free ownership of
intellectual property. Right? Anybody who owns
an I[P right can fully assert it, can assert it
for injunctive relief or for |icenses.

O those that do have a policy, of
the remai ning three-quarters, sixteen out of the
twenty-one organi zati ons require disclosure; you
must tell us if you have an intellectual property
of which you are aware.

But interestingly only three of those
si xteen organi zati ons require any search of the
conpany's own files to determ ne whether they
have an intellectual property right so that the

standard for disclosure in nost cases is actually
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alittle bit different.

It's you nust tell us of any
intellectual property rights that you own that
you are thinking of at the nonent, that whoever
comes to the standard setting organization and is
famliar with this particular standard is aware
of and knows m ght be relevant, right, rather
than you nust search your files and find al
patents which you nay | ater assert.

Sevent een out of twenty-one
organi zations that | studied require sonme form of
licensing. Most conmonly that is |licensing on
"reasonabl e and non-discrimnatory terns."
That's two-thirds of the organizations.

But several of the organizations,
three of the twenty-one | studied, require that
intellectual property owners fully give up their
intellectual property rights in one case or at
| east require royalty free conmpul sory |icensing,
so that while you may retain your intellectua
property rights for other purposes you have to

I icense nenbers of the standard on a royalty free

23
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basi s.

It's also worth noting that about half
of the policies cover only patents. So there is
a substantial variance in whether we are talking
about a patent policy or whether we are talking
about an intellectual property policy. Al
right?

Wthin these issues there's al so
substantial variance in how organi zati ons deci de
t hese cases. So assum ng that we have a
di scl osure obligation, what is it that | have
to disclose?

One substantial issue that conmes up
quite regularly is whether | have to disclose
pendi ng patents because patents take on average
about three years to get through the U S. PTO
2.77 to be exact.

The significance of disclosing pending
patents is actually quite substantial because
standards that are being adopted are often going
to be covered not by old patents, but because

t hey are new technical innovations are going to

24
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be covered by applications that haven't yet
mat ured into patents.

Nonet hel ess nost of the organi zati ons
that require disclosure require disclosure only
of issued patents, not of pending patents. Two
of the sixteen organizations require disclosure
of all patent applications.

One organi zation says we'll require
di scl osure of published but not issued patent
appl i cations, but not of unpublished
appl i cati ons.

And one organi zation interestingly
says you have to disclose your pending
applications, but only if you are the proponent
of the standard that is to be adopted, so that
we apply a differential rul e depending on your
position within the organization.

There is al so variance in how
reasonabl e and non-discrimnatory royalty is
determ ned. \hile nost organizations call the
reasonabl e and non-di scrim natory royalty the

touchstone for licensing, virtually none of
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themthen tell us what a reasonable and
non-di scrimnatory royalty mght turn out to
be in any given case.

A few organi zations rather than
requiring reasonabl e and non-di scrimnatory
licensing nerely request reasonable and
non-di scrimnatory |icensing, presumably making
it optional for the intellectual property owner
to deci de whether or not they want to conmit to
i cense.

That seens to nme a rather usel ess

approach because if it's optional, you know, you
effectively don't have a policy. You either say

you comrit to license on these ternms, or you say

you don't commt to license and you can do
what ever you |ike.

Sayi ng please |icense but if you
really don't want to you don't have to doesn't
strike ne as particularly useful. A few
organi zations do specify either the terns for
licensing in a particular case or nore conmonly

the procedures that will be used to determ ne

26
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with respect to a standard setting organi zation
the rule would be that you |icensed peopl e who
wanted to use the standard whether or not they
were menbers of the organization of nenbership.

A few organi zations try to di scourage
ownership of intellectual property wthout
forbidding it outright either through the kind of
policy statenent that | nentioned earlier saying,
wel |, please don't own intellectual property,
or please license it on reasonable and
non-di scrimnatory terns or through different
pol i ci es.

So one group will rethink the
selection of a standard if it turns out that that
standard is governed by an intell ectual property
right. Now, that expressly does it. M sense is
that a bunch of other groups mght informally
rethink selection of a standard if they find an
P right that they didn't know of.

But this group requires official
reconsi deration. Another group requires

supernmgjority approval. It takes 50 percent of
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the votes to approve a standard, and it takes
75 percent, a nmpjority, to approve a standard
covered by a patent.

| would be a ot happier if | thought
that this diversity reflected healthy conpetition
in the market in which standards organi zati ons of
sone sorts put thenselves in one category and
st andards organi zati ons of other sorts put
t hensel ves in another category. But | can't find
any indication that this diversity is in fact
t hought out.

First off it seens to ne the rules are
often set ad hoc, or they are set in response to
a specific issue so that if you are a standard
setting organi zation that doesn't have a policy
and an | P issue cones up, you may then adopt
a policy which reacts specifically to the
intellectual property issue that came up in your
case, rather than because you | ooked forward and
saw what ot her issues mght arise.

As far as | can tell, lawers are

not normally involved in drafting the policies.



And certainly | awers fromthe various nenber
conpanies are relatively rarely involved in
review ng those policies and deci di ng what
statenents will be signed.

Instead the task falls to engineers,
who are notoriously indifferent to patent rights.
And an engi neer who wants his standard adopted by
a standard setting organization is likely to sign

away rights even if the conpany or the conpany's
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| egal departnent mght not particularly have
wanted himto do so because the engi neer thinks
the standard is inportant and the patents are a
nui sance.

Furt hernore, because there
is such diversity and because so many
conpani es especially in the conmputer and the
t el ecomuni cati ons areas participate in so many
di fferent organizations with a different set of
rules, getting yourself informed about what it
is that you actually commt yourself to by
participating in a standard setting organi zation

is not a trivial task.



You cannot know very effectively what

price you' re going to have to pay bively what

31
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econom st at least, it may al so be the case that
you shouldn't particularly watch standard setting
organi zation intellectual property rules being
made very closely either

These rules while in one sense are the
operation of the marketplace, they are subject to
limtations. They are subject to information
problens. They are subject to the vagaries of
i ndi vi dual s and of individual differences.

All right. Wat does this nmean for
antitrust law? Well, I'"mjust going to introduce
the issues we will talk about this norning and
this afternoon.

The first issue has to do withs afternoon.

thefacrly wanean for rs w Aist going tl tu by decel r

ly wanea
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great fights as to whether or not that was what
Del | had done.

More recently the Ranmbus versus
I nfi neon case, while ultimately decided on fraud
rather than antitrust grounds, presented the
i ssue rather starkly of alleged efforts by Ranbus
to capture a standard setting organi zati on by
going to the neeting and drafting patent
applications specifically to cover the standard.

FTC i nvestigations according to news
reports are ongoing, and I will not say any nore
about that because there are people in the room
who must know nore about it than I. We'll talk
about issues relating to when disclosure is
probl emati c.

It seens to ne market power and effect
are relevant, that intent or at |east know edge
that you are willfully failing to disclose is
relevant. Although fromwhat | can see from ny
practice experience, willful or at |east reckless
failure to disclose intellectual property rights

is surprisingly conmon.
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In a nunber of cases |'ve seen
failures to disclose in which the person who is
in the nmeeting who proposes the standard and who
says, oh, no, we don't have any intellectual

property rights in the standard is al so the

person in whose nane the patent is issued, naking

it difficult to claimthat | had no idea there

was an intellectual property right when it was ny

i nventi on.

The second issue in what we're going
to talk about this afternoon has to do with the
flip side, right, not liability of individual
conpanies for failing to follow the rules, but
the potential of liability of standard setting
organi zati ons thenselves for setting the rules.

The government has on a coupl e of
occasi ons gone after standards groups that
required licensing of intellectual property on
terns the governnment considered unfair. One of
t hese was the European Tel econmuni cati ons
Standards Institute. The other was an FTC case

back in 1985.



10

11

12

13

14

15

16

17

18

19

20

21

22

35

There is a set of rules dealing with
buyers' cartels that can be applied in the
| i censing context to suggest that you cannot as
a standards group collectively bargain with
intellectual property owners.

So if you adopt a standard, an IP
owner fromoutside the group conmes and says
have a patent and |I'm going to sue you all
collectively refusing to |license except on terns
we all agree to, it looks like a buyers' cartel
or inthis case nore properly a licensee cartel.

Simlarly while joint defense
agreenents are okay in such circunstances,
conpani es nmust -- and standards organi zations
nmust be very careful about sharing settl enment
authority because that too noves across the |ine
frominformation sharing and cost reduction into
actually colluding to reduce the license price.

Vell, inthe last -- |et ne give you
30 seconds on inplications for antitrust and what
I think the policies ought to be here. It seens

to ne standard setting organization intellectua
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property rules on bal ance are proconpetitive.
They' re good things. They serve to clear patent
t hi ckets.

And | think it's significant that
they exist primarily in industries in which
it looks like patent hold-up is the biggest
problem You see a |ot of standards devel opnent
organi zations in conputers, in semconductors, in
t el ecommuni cations industry. You see relatively
few organi zations in pharmaceuticals, in
bi ot echnol ogy, and so forth.

And | think that's not acci dental
St andar ds devel opnent organi zation intell ectual
property rules can get rid of hold-up problens by
elimnating the possibility of injunctive relief
that a nunber of different intellectual property
owners could hold over the standard, threatening
it.

Furt hernore, reasonable and
non-di scrimnatory licensing rules seemto be the
best of all possible worlds because they clear

the hold-up problem It can't prevent the
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standard bei ng adopted, but they still permt
patentees to earn value, to earn revenue for
their patents.

So rather than saying intellectual
property has no value and therefore perhaps
di scouragi ng i nnovati on, we pay but we pay only a
reasonable royalty. If I'mright about this,
then it seens to ne agencies need to focus on
abuse of the standard setting process rather than
on attacking the process itself.

The standard setting organizations
ought generally to be immune fromantitrust
scrutiny except in extreme cases. And the
agenci es ought to focus their attention on
conduct by conpani es that undermnes this
proconpetitive value of the standard setting
process.

Finally it also seens to ne that the
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In particular if you have a standard
setting organi zation rule that conpels |icensing
of patents that a nmenber owns whether or not they
di scl ose them then the risk of strategic
non-di scl osure in order to capture an
organi zation is substantially reduced.

There is not nuch reason to
strategically non-disclose if | amcommtting
nyself to |icense a patent whether or not |
disclose it. Furthernore, if the agencies are to
go after strategic non-disclosure, it is
important to | ook at the context of the
particul ar organization.

What did that organization require?
Some don't require disclosure at all. Sonme don't
require any search so that |ack of know edge is a
very real requirenent.

And in deciding whet her or not conduct
was problematic under the antitrust |aws, that
vari ance, those differences from organization to
organi zation it seenms to nme have to be taken into

account. It's 9:30 and I'Il stop.
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GAIL LEVINE: Beautifully done.
Thank you very nuch, Professor Lemey. A bit of
background on the task he's done for us this
norni ng. W asked Professor Lem ey to cover an
i npossi bly broad array of |egal issues in an
i mpossi bly short amount of time and you managed

to do it magnificently.
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norni ng and use the tel ephones or facilities in

t he back, soneone will be in the back of the room
to escort you and help you find your way back
into the roomas well.

And a coupl e of housekeeping matters
for our panelists today: Tor and | and Bob are
going to be throw ng out questions for particul ar
menbers and for the whol e panel.

If you are interested in answering a
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in certain circunstances when nenbers' patented
technology is incorporated into the standard that
the standard setting organi zati on chooses, this
has occasionally led to questions about
di scl osure obligations.

Is this an antitrust problen? And
if it is, is there sonething we should be doing
about it? That's our question for the first part
of the norning. The answers to those questions
depend in part on the costs and the benefits of
standard setting rules. And I thought we would
open with the questions about that. Tor?

TOR WNSTON:  Yes. Just to sort of
| ay sone ground work here so we know what we're
tal king about in the econom c environnent, we'd
like to just spend a little bit of tinme talking
about why standard setting organi zati ons have the
di scl osure rules and what sort of costs and
benefits derive fromthose.

And so | think several people m ght
have some comments on that. ['d like to throw

out a question to Mke Antalics. Just based on
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your experience if you can, just tell us alittle
nore about why you have found disclosure rul es
are inportant.

And then maybe we can throw that out
nore broadly and tal k about just under what
conditions is disclosure going to be inportant.
W' ve seen that not all standard setting
organi zations actually have discl osure
requirenents.

M CHAEL ANTALICS: Sure. Well,
guess probably the fundanental reason that drives
nost disclosure rules is that people want to nmake
i nformed decisions. |f they know that there is
intellectual property that's out there, they can
make an infornmed decision in the standard setting
process.

Is it worth it to incorporate this
into the process? It's really designed to avoid
the hol d-up situation where they create a
standard wi thout knowi ng that there is
intellectual property incorporated into it.

The standard becones used by everybody
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in the industry and valuable, just by virtue of

t he standardi zati on process perhaps nore val uabl e
even though the patent at issue nay not have that
intrinsic value. The value is that it has been

i ncorporated into sonething that has been adopted
by an entire industry.

So the idea behind disclosure is that
if the participants and the standard setting body
know up front what intellectual property is out
there they can decide is it worth it; can we go
to, you know, the next best choice.

And perhaps it gives thema little bit
of leverage in bargaining for a license fee if
t hey know up front maybe this is the best choice,
but we can go to a second best choice if you're
not going to be reasonable in terns of |icensing.
That's the perception by organi zati ons that have
di scl osure rul es.

Probably the types of areas where it
m ght be useful, you'll probably get as many
answers there as you have standard setting

organi zations. But one that conmes to mnd for
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me, | think of it in terns of, you know, when
there are likely to be nultiple equally val uable
ways of doi ng sonet hi ng.

You know, you're trying to figure out
the two prongs on the plug. How far should they
be apart? Half an inch apart or should it be
five-eighths of an inch?

And it probably doesn't much matter,
and conmpanies can do it either way. You m ght as
wel |l pick the way that has zero cost, that isn't
protected by intellectual property.

So | think that's the rational e behind
organi zations that require disclosure. It

certainly has costs associated with it that we
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their own search rather than rely on the
i ndi vidual firns.

The reason | ask that is if the
standard setting organi zati on doesn't enconpass
all of the relevant firnms, then it would be in
their interest to find out whether or not there
was some intellectual property that could present
t hem probl ens.

Furthernmore, this gets around
partially the issue of a firmdeciding to not
tell because it has sonme strategic reason not to
tell. So the first question | guess is: Do they
do their own?

And second, if they don't, actually
how big is the difference or the advantage of
having the firmwith the intellectual property do
t he search versus soneone el se, sone, let's say,
nore objective, independent group. Thanks.

TOR WNSTON: Does sonebody want to
respond directly to that?

MARK LEMLEY: O the organizations

| studied, only one actually did its own search.
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The rule was that the conpany tried to do a
search and submit a search itself and the
organi zation would do its own search

Qoviously if you want to cover pendi ng
applications rather than nerely issued patents it
won't be terribly helpful to have an outside firm
do the search. The inside firmwll do the
search. They are the ones who define their own
applications. The other factor is an unfortunate
strategi c consequence of the patent rules.

And that is it's hard to do a search
that is limted to nenbers of the standard
setting organi zati on who may have al ready
conmtted to |icense on reasonabl e and
non-di scrimnatory terns.

So if you do a patent search and you
find patents for outsiders, you put yourself on
notice that those patents exist, and you will be
liable for willful infringenment if it turns out
you adopt a standard that uses those patents.

And so a nunber of conpanies actually

try very hard to avoid doi ng patent searches at
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all because they don't want to | earn anything
that m ght alarmthem

RI CHARD RAPP: | had a reaction first
to the question that was put to Mke and then to
a phrase that | thought useful in your answer.

I n considering the question of where
di sclosure matters, ny sort of off-the-cuff sense
is that where conpatibility requirements are
hi ghest the stakes are highest in terns of the
val ue of standard setting and the activities of
standard setting organi zati ons.

But then there was that felicitous
phrase multiple equally val uabl e ways of sol ving
the problem which is | think a happy thing to
focus on because it points to the circunstance
where -- to an individual intellectual property
hol der where standard setting makes the nost
difference to the value of that patent, |et us
say.

The observation that 1'm making is
this. |If you are the owner of one of the rights

to one of those many equal ly val uabl e ways, then
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it is the standard setting process that wll
reduce the substitution, possibly elimnate the
substitutes, and el evate your technology to the
nost val uabl e.

| f you are the possessor of sone
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standard has to be accepted by the market.

So keep in mnd that issues such as
uncertainty, price of the products that are going
to be using the standards, the uncertainty
surroundi ng whet her the standard is going to be
accepted, should be in the back of our minds to
t hi nk whet her disclosure affects issues such as
the uncertainty in the consunmer's mnd about
whet her the standard is actually going to be
accepted or going to be successful.

| have many ot her coments about
ex ante, ex post value of IP. Maybe we'll get to
that | ater on.

AMY MARASCO. Thank you. | would just
like to comment that one thing that | think makes
this discussion a little nore difficult is that
the U S. systemis so diverse and so distributed.

And | think that there's nobody that
woul d say infornmed decisions are not a good thing
or that the abuse of the standard setting process
is something that should occur. | think

everybody agrees that that needs to be avoi ded
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3

at all costs.

However, there are so many factors

that go into what

is an appropriate policy for
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the U S. because we woul dn't want to di sadvant age
US. interests when they participate in the nore
international standard setting activities.

Basically when it cones down to
determ ning what is an appropriate policy for any
particul ar standard setting activity, you really
have to ook at a whole conplex |ist of factors.

You have to | ook at the objective of
the standard setting activity. Wo are the
participants? Wat is the process of the
standard setting activity? 1Is it the forma
process? Is it a smaller, nore special interest
group? Wat are the resources and abilities of
the standard setting body itself?

Many standards devel opers don't have
the resources or abilities to conduct patent
searches, nor would they want to because they
feel their job is to help the experts, the
technical experts sitting at the table cone up
with the best technical solution to any
particul ar standards issue or project and that

they don't want to get involved in the comercia
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i ssues or determning patents because that is a
very |l egalistic question.

And al so patent searches are inperfect
and that | eads to again nore issues that can cone
up as part of the process. So clearly the ANSI
position is the systemnot one size fits all.

And we think that's great. And we
obviously think the ANSI systemis great. But we
recogni ze that there is a need for diversity and
that the ANSI systemis not the only way.

For each standards activity they have
to | ook at the sector, the technol ogical issues
at stake, the participants, the effect on

consuners, the ability of the standard setting

1si25 at staniy,hat ITjOT o TjOith wa

1 7 Tis nze tbvioug lremenb tb--iversity and
8 o0 Thasi zetendyat staup. Tis TjOan doesn'i nperfect
1 as, thejitnon-ke, the partfits all.
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that, well if they work around it they could bunp
into the I P of sonebody who is not at the table.

So again it's really hard to conme up
with something that's going to solve every
particul ar problem And one thing we have
probably noticed is we don't see that there are
a lot of problenms out there.

If you | ook at the nunber of tines
t hat peopl e have shouted patent abuse and you
| ook at the total of the thousands and thousands
of standard setting projects that are underway at
any given tinme, we would say that all of the
| egal renedies that are out there are used when
sonebody al | egedly does abuse the standard
setting process.

And conpetitors certainly are not
hesitant or shy to take sonebody to court if they
feel that sonmething is being abused. And
certainly also the enforcenent agencies are
there. And | think people are very aware
of that.

And certainly that goes into the
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consi deration of a conpany in ternms of howis
it going to orchestrate its participation. So
basically | think it's just a very conpl ex issue
and that there is no one size fits all solution
Thank you.

GAIL LEVINE: On that note | think
we're starting to hear quite properly about
some of the inportant costs to participating in
standard setting organizations in particular as
t hose standard setting activities cross nationa
bor ders.

We started out this conversation
t al ki ng about benefits and now costs are com ng
into the picture. On that note, Carl, can | ask
you -- your nanme tent is already up, so | figure
you are fair gane.

CARL CARG LL: On second thought --

GAIL LEVINE: Can you start? Can you
tell us about some of those costs? W have heard
a lot, for exanple, about disclosure rules that
require searches as well. Wat would that nean

as a practical matter?
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costs is a lack of know edge of exactly when and
how you gane the systemto nmake that happen

GAIL LEVINE: Let nme ask you about
that. Wth the year and a half that's been
wasted, is that a year and a half that won't be
repeat ed?

CARL CARG LL: It"'"s non-recoverable.

GAIL LEVINE: Certainly it's
non-recoverable. But once you bunmp into a
patent, will the group go back to the draw ng
board and take another year and a hal f?

CARL CARG LL: It will attenpt to
see if it can find a way -- if it is essential
technology, it will see if it can work around
t hat essential technology. In other words, how
clever can the engineers in the group be to
desi gn around that.

And if it's absolutely bl ocking
essential technol ogy, you then have a choice.
You either don't nake the standard or you accede
tothe -- | don't want to say blackmail, but

that's sort of what | would assune it sort of
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tends to be in that environment.

On the search role, in a high-tech
i ndustry we're all high-tech conpanies. Wen we
do a search on a nane, for a product nanme, we
spend bazillions of dollars -- or lots of noney I
suppose i s probably a nore coherent phrase -- to
find a nane that we can in fact use or protect or
sonmething |like that.

W all have big databases. W are al
reasonably sophisticated. |In the past, maybe not
so. But it is not that hard to envision within
t he next few years nost | arge conpani es having
t heir own dat abase of patents.

| mean it would be logical if in fact
we believe the statenent nade by | awers -- and
| understand this audience is prejudiced that
way -- that IP is absolutely essential to the
cor porati on.

Wiy aren't we filing it in a place
peopl e can access it? | send engineers out right
now. And the engineers, yeah, they will give

stuff away. But it's not deliberate. Mbst of
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t hem have a good i dea of what they can and can't
get away with.

But it's when they can't find out what
they are doing that beconmes a probl em because
there is no crosstalk. W file patents at Sun
W file patents, and we do this extensively. But
we're al so building our own dat abases.

It's sonmething that you woul d expect a
bi g conpany or conpetent conmpany to do. As you
get intellectual property, if it's corporate
val ue, how do you value if you don't know that
you have it for only a small group of people?
How does an accounting firmvalue it?

So you have to have the database to
know where it is. That's the other thing. And
there's also within the standardi zati on process,
one of the benefits, cost/benefit analysis is, if
you in fact have your technol ogy accepted as a
standard you have trenendous conpetitive
advant age rendered by that because you are the
first nover, you are the nobst conpetent.

And froma royalty free point of view
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because | tend to advocate royalty free, if you

in fact have your technol ogy accepted and you're

the best inplenmenter of it, and then the ability

to charge other

people to use the technol ogy

that's yours and the best inplenenter, it seens

to be slightly unfair over the long term

And it seens to be a doubl e whanmy

especially if there's a small conpetitor.

Because if you're a small conpetitor and you're

doi ng a business plan, the only gap you have is

what' s reasonabl e and non-di sci m natory.

| magi ne wal king into a manager and

saying this plan's conplete except for this

little space here that says reasonabl e and

non-di scrim natory from our biggest major

conpetitor, and | have no idea what that is

because we haven't negoti ated because it's

still blind.

It's hard to do a business plan with

that much mssing. So those are some of the

i ssues. | mean cost issues, yeah. It costs us a

ot to track

It costs us a lot to play.
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The benefits from standards we
believe -- although | don't believe there's any
honest to God proof of this. The benefits from
standards outweigh the costs. It's a matter
of faith. And so far 1've told this to ny
managenent, and that's why we've had a good
career. But we assune that's true.

There is no proof of that that |I've
found in the last 20 years of | ooking for both
academ c and practical research. W assune
there's a validity there. So costs are
extensive. The benefits as far as we know
ri ght now outwei gh those costs.

GAIL LEVINE: Let ne see if | can get
the view from Oracle on those sanme questions, the
costs and benefits not of just standard setting
organi zations, but of the disclosure rules.

DONALD DEUTSCH: | think M. Antalics
poi nted out at the beginning that we are dealing
with a reduction of risk for the participants in
the process. | think Carl Cargill just pointed

out that on the other side for the contributor of
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the IP that there is a fear of substantial cost
of having to determ ne whether to disclose.

But there is also a very substanti al
potential benefit that we get together in
standards organi zations for the purpose of
defining things that hopefully will be accepted
in the marketpl ace.

Because if they aren't, we have wasted
our time. So if sonmeone's IP is anointed by the
standards process, then that |IP has been greatly
i ncreased in val ue.

Now, on the cost side fromthe point
of view of the participant there is a risk
because, gee, as Carl points out, |'mnot very
ent husi asti c about sending ny engineers to the
table to assist a conpetitor to greatly increase
the value of their intellectual property wthout
knowi ng what it's going to cost ne in the end.

| think the newthing | can add to
this equation is that -- well, two newthings 1'd
like to put on the table. First of all, the

concept of disclosure is not binding. You
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di scl ose or you don't disclose.

| think you have to | ook at a
conti nuum of participants in the standards
process. At one end of the continuumis the
direct primary contributor of intellectua
property to a process. Next to that is a
secondary contri butor.

But possibly it wasn't, you know,
their spec that started -- that they bring
something else to the table. Still next is
sonmeone who is at the table who is an active
di scussant who doesn't actually bring anything
that they own to the table.

Still further along the continuumis
t he passive nmenber of the organization. There's
many standards organi zations that have nmultiple
standardi zation activities. M organization, for
instance, is a nmenber of WBC. But we are not on
all of the working groups of WBC.

W participate in ANSI technica
conmttees but not all the technical commttees.

So there are nenbers who are not at the table for
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situation where you weigh the risk

You wei gh the cost. The organization
sets its rules appropriately. And if they do it
incorrectly, then the IP holders won't come to
t he tabl e because of too nmuch cost or the other
people won't conme to the table because of too
much risk. So consequently that's the way |
see it.

TOR WNSTON: |'d like to continue
this discussion for a little while |onger.
think you said it very nicely in ternms of too
much cost or too much risk. And so maybe ot her
peopl e can address those issues as well.

DAVI D TEECE: Let ne just say a few
words here. | think this disclosure issue is one
of those that the deeper you dig the nore conpl ex
it gets. On its face disclosure sounds great.

It sort of resonates with our accepted notions
that consunmers with nore information make better
choi ces.

And it resonates with our notion of

| abeling is good for consuner choice, et cetera,
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et cetera. But then as you hear fromthe
di scussions on this panel, as you start to open
up the issue a nunber of things of great
conplexity start to energe.

Ckay, what should you discl ose?
Who shoul d disclose it, the conpany or the
i ndi vidual ? Should you be disclosing patents
before they are issued? Should there be a burden
to disclose proprietary confidential information?
These are extraordinary slippery issues, and
there is no easy answer.

And in fact as a result you see that
di fferent standards organi zati ons have different
policies. | think there are sonme common thenes
t hough or some conmmon econom c points that |
t hi nk can be nade.

One is that perhaps the npbst inportant
thing is there are many different types of
di scl osure rules that are acceptable. But
clarity is of utnost inportance. In other words,
standard setting organi zati ons should at |east be

clear what their rules are.
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Then conpani es can deci de whet her they
want to participate or whether they don't want to
partici pate. So point one is you need clarity.
Point two, the agencies in |ooking at these
i ssues shoul d recogni ze that in general standard
setting organi zations are popul ated by users and
not by intellectual property owners.

So there's inherent bias. Bias may
be the wong word. But there is a greater
representation of users than there are producers
of I P because that is the nature of our econony.
There are nore users than producers.

So if you are trying to bal ance the
interests of intellectual property owners and
users, it is not going to cone out of a majority
vote of any standard setting organi zation.

Secondly, | think it's very inportant
that we not get this problem out of perspective,
at | east froman econonmic point of view The
real costs associated with paying a |icense fee,
or the private costs, are different fromthe

social costs. The social costs are really quite
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low. This is a transfer paynent.

There's a | ot of discussion about
the fact that, gee, isn't it bad if you end up
anoi nting a standard and soneone has to pay a
royalty. This is not a real resource that gets
chewed up. It's a paynent fromone party to
anot her.

And from an econom c point of viewthe
costs associated with that are a lot |ess than
the costs associated with chewing up actual rea
resources. And in none of the debate around
standard setting have | seen any nmention of that.

And to ne as an econom st it says
that, well, gee, let's keep this thing in
perspective. The paynent of a royalty is not the
wasting of resources. There may be sone snal
distortion there.

But it's not the wasting of resources
as it would be, for instance, if a standard is
not adopted when it could have been adopted and a
mar ket doesn't come into existence when it m ght

ot herwi se have cone into existence.
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So as we go down the road of thinking
about | ayering on, you know, enforcenent on top
of existing rules and so forth and burdening the
process, we have to stand back and say what's the
dynam c context here. The dynamic context is we
need standards because we want nmarkets to energe
so conpetition can energe.

And ny advice to the extent there
is anyone |listening here is take the dynamc
vi ewpoi nt which is not how do we fix the probl em
down the road, but how do we make sure that in
fact the standard process is not overburdened
with antitrust |ayered on top of the rules that
the standard setting organi zati ons thensel ves
may adopt .

So the bottomline here is one | think
whi ch favors clarity and which recogni zes as
everyone here | think is saying | think. There
is not a one size fits all rule that can be
created which unfortunately nmakes it hard and
difficult for the agencies.

Because if it's not a once size fits

68
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all world, then what do we do about antitrust?
The answer is probably little.

GAl L LEVI NE; I wonder if we could
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It remnds nme of the story of a man
in Central Park who was |aying out a |arge
contraption. Sonmebody cones by and says what
are you doing? Well, it's ny tiger gun. The
response is, well, there are no tigers in Centra
Park, to which his answer is, see, it's working.

And | think that has sone resonance
here. The fact that there aren't a | ot of
| awsuits doesn't tell us an awful lot on its
face. Likew se | would suggest in fact that
there are underlying problens here that are
significant.

And they go to the basic probl em of
standard setting and that in the intell ectual
property context the issue is just exacerbated
because you have the problens of network effects
and excl usionary power with the utilization of
patents of course.

And that is, for exanple, if you
travel in Europe, particularly Germany today
where they' re rebuilding their highway systemto

an incredi ble degree, you will see hi ghway
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drainage pipe is all plastic. That's all you'l
see. You go to the United States; it's virtually
all concrete.

Why? Because there's a standard. And
the effort to introduce polyethylene pipe in the
United States has been very retarded because of
in nmy view voluntary consensus standards. The
same thing is true, for exanple, of plastic
conduit versus steel conduit for wring.

Here you had -- also the unions wanted
to preserve their work opportunities. But what
happens in ny view often under the voluntary
consensus standard process is that the systemis
itself set up to be ganed. It requires usually
not just a majority but a supermgjority.

| ndustry nenbers participate. They
have votes. They may not have nore than half the
votes. But if it takes a superngjority, you can
block it. They frequently are nmenbers of
conm ttees, indeed chairnen of the conm ttees.

And those who control the agenda as a

former | aw school dean | can assure you contro
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the process. And | think those are questions
t hat need to be | ooked at.

| nmean Bob Bork's book on the
antitrust paradox points out that predation
t hr ough government process in his chapter 18 is
per haps one of the nost efficient and effective
ones.

And of course the fact that the
standards are then frequently incorporated into
government codes raises in ny view the additiona
stunbling block of antitrust enforcenent. So I'm
not as skeptical, for exanple, David, as you are
of the use of antitrust here though it too can be
abused.

M CHAEL ANTALICS: On the issue of
cost | just wanted to note that. | mean we do
have potential costs on nultiple | evels here.
nmean it's not just the cost of doing a patent
search and it's not even just one patent search

It may be multiple patent searches
t hr oughout the standardi zati on process that woul d

have to be undertaken as technology -- as the
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standard evol ves and as the patent or the patent
application is evol ving.

You have that significant cost. You
al so have the cost which David nentioned. It's
going to slow down the process. So you could
have good products that are del ayed comng to
market if this whole process is taking |onger.

And then finally there's yet another
cost which is that if you have mandatory
di scl osure there are going to be sonme conpanies
that don't want to take that risk. And they're
just not going to participate.

So what ever they m ght have had to

contribute to the process is going to be |ost.

And in that regard |I'mjust wondering in response

to some of Ernie's questions. And we can talk
about this a little bit nore as we go.

At the end of the day aren't we going
to conclude that anong standard organi zations
there's a bit of a market based test right now?
You have sone that require disclosure for

conpani es that think that that's inportant.
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It seens that nost conpanies or nost
standards organi zations don't require disclosure.
And for sone reason they seemto be, you know,

t he dom nant techni que of standard setting, the
dom nant format today.

And | wonder if people don't just
choose the standard setting organi zati on that
best suits their needs and if we don't get the
optimal result through conpetition anong

st andar di zati on procedures.

GAIL LEVINE: | want to hold that very
interesting and provocative thought -- and | know
you have a response to it -- so that we can talk

about those market power questions. But we're
going to cone right back to it after we talk
about mar ket power for a nonent.

TOR WNSTON: Because we are kind of
tal king about this in the antitrust context, we

want to talk a little ,glon prornvlrcbd9ateuh

Tj edIT* r ne
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So | propose that we use the
definition that's in the I P guidelines which
is the ability to profitably naintain prices
above or output bel ow conpetitive |evels for
a significant period of tine.

So just so it's -- we have sort of a
base to work fromthere. And | think there are a
ot of interesting issues here. One thing that
a lot of people have tal ked about is does the
standard setting organi zati on create market
power .

And so if | could just open it up to
real ly anybody who would like to respond to an
issue like that in terns of -- and nmaybe when a
standard may convey nar ket power.

MARK LEMLEY: It seens to ne there are
three cases. |In one set of cases an intellectua
property right confers market power because there
is no effective substitute for that intellectua
property right.

In that case it doesn't seemto ne

what the standard setting organi zati on does
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matters very nmuch. | have an intellectua
property right. | can assert it. You can't
get around it. The adoption of a standard or
non- adopti on of a standard doesn't affect the
mar ket .

On the opposite extrene you have cases
in which there are substitutes for standards,
right, so that my group may adopt a standard but
there are plenty of other substitutes, and those
substitutes conpete.

In those cases even influencing
adoption of a standard by a particular group
doesn't strike ne as problematic from an
antitrust perspective because it's unlikely to
rai se costs.

It's the m ddle group of cases in
which an intellectual property right that | have
woul d ordinarily conpete with other substitutes
but in which | can influence the market by
securing its adoption in a standard setting
or gani zati on.

When | actually get nore power by
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virtue of agreenent in a standard setting

organi zation than | otherwi se would get fromthe
intellectual property right that antitrust role
m ght want to be concerned.

So for me the question is not so nuch
whet her the intellectual property right confers
mar ket power as i s whether the standard
setting -- excuse nme -- the standard setting
organi zation confers market power that the IP
ri ght woul d not have ot herw se given.

RI CHARD RAPP: | think that's exactly
right and just want to consider just for a
nonent anot her way in which market power can be
exerci sed inside the standard setting situation
and that has to do with collusive potential of
standard setting agenci es.

Since that has to sone degree been
di scussed al so, rather than say what's al ready
been said I'll just play out the kind of
variation on that theme and say that it is --
that the |icensee cartel aspect of standard

setting doesn't always necessarily arise froma
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subversion of due process in the way that you
described it during your opening remarks, Mark.

It can happen differently. It can
happen as a result of what David called the
preponder ance of users.

The case that comes to mind or the
i nstance speaking -- still speaking generally
that cones to mind that | think is interesting is
one where you have integrated research based
manuf acturers in a standard setting body and you
introduce a firmthat is a non-manufacturer that
l'ives by licensing.

And the question is if you have a
bunch of cross-1icensing manufacturers who deci de
that basically they don't like to pay royalties
because they don't have to pay themto one
anot her, by what nmeans can the standard setting
process subvert the kind of conpetition that we
would like to see, because it's so powerful a
force in the American econony, that is to say,
uni ntegrated producers of research interjecting

t hemsel ves into a situation like that. It's a
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variation on the thenme of market power through
col I usi on.

PETER GRINDLEY: |If | can try and neke
a contribution on this, essentially what's the
val ue of the power of the IP ex ante before the
standard is decided and ex post?

| agree with what Mark has said, and
I think we are probably all in agreenent that if
the IP essentially is dealing with a feature
that's al nbst going to be decided arbitrarily by
the standard, then ex ante before the standard is
deci ded that |IP may have no particul ar strength.

But once the standard has been deci ded
and adopted and all the various sunk investnents
are made in follow ng that standard to make
products and so on that are going to be actually
produced, then it becones nore nmuch difficult to
avoid that particular patent, and it may have
nore power in the technol ogy market.

| guess we're tal king about a
t echnol ogy market that reads on a particul ar

standard. That seens fairly clear.
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Just one point which I think Mark has
essentially said already by tal ki ng about the
range of different types of IP;, if the IPis
necessary for the standard but whatever standard
you choose it doesn't really make any
difference -- it's a basic patent that has to be
used what ever standard is adopted -- then it
really doesn't seemto be a concern of the
standard organi zati on whet her that inposes any
greater market power.

It presumably doesn't. You have to
| ook at the details a bit to just get into that.
But as a general renmark, it doesn't. Maybe the
contribution -- maybe |I'm addi ng sonet hi ng by
saying it's a question of when the IPis
asserted.

And | think the thene that | probably
will try to keep conming back to is we have to
t hi nk about standards that are adopted in the
market. The idea is not nerely to set a standard
that's going to produce a nice product.

That product eventually has to be
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accepted in the marketplace. And that's going to
take sone tinme. A lot of investnment has to be
made to do that.

| f the standard is adopted, there
may be a certain tinme period before all the
various -- basically before that standard is
established in the market, installed bases are
built up, it's supported by a nunber of
manuf act ur ers.

Com ng back to the point about when
the IPis asserted, if it's asserted before the
standard is issued, then there's time to change
that decision if that's appropriate.

If it's asserted several years after
the standard has been fully established in the
market, then it's very difficult to change that.
So ex ante, ex post doesn't just happen on the
day the standard is printed on the website.

TOR WNSTON: | think you brought up
some interesting points that |ed to another
guestion | had that maybe we can tal k about in

conjunction with this.
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And that is: What's out there that
woul d di sci pline narket power that is generated
in a standard setting process? It's sonething
ot her people can think about as well in their
responses.

DENNIS YAO One thing that | wanted
to nmention was to think about not standard
setting organi zations that are sort of general
but standard setting that goes on within a smal
coalition.

It seens that you can get standards --
obvi ously you can get coalitions conmpeting to try
to push their particular standard. And there's a
conti nuum of that fromthese snall groups naybe
of only a fewfirnms to a fairly |arge network of
firms pushing a particular standard to a genera
standard setting organizati on.

And you can ask whether or not you
have any problens with a small group basically
creating their own process, being non-excl usive,
creating side deals in order to push their

particul ar i dea of where the technol ogy shoul d be
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and their particular IP including things |like
trade secrets, their particular advantages with
respect to conplenentary assets. Is that bad?
Well, maybe it's not if there's some conpetition.

So | think we have to keep those kinds
of things as a context for the discussion we're
havi ng which seens to be nore about a general
standard setting organization.

ERNEST GELLHORN: Two things. It
seens to ne that enhanced nmarket power ought to
be noted. First of all, many standards are
desi gn based, indeed perhaps nost rather than
per f ormance based.

And the adoption of design based
standards telling themexactly what they nust use
and precisely how they use it rather than the
results or conpatibility that need to be sought,
it has it seens to be a substantial bl ocking
effect that ought to be considered.

Th second is that standards not
i nfrequently, indeed often are designed initially

to be adopted by governnent either for
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purchasing -- and governnent is the |argest
purchaser in the econony -- as well as part
of codes.

And once you put it as part of a code,
of course it is much nore difficult then to
elimnate it or to change it. So the issue of
i ncunbency is nultiplied substantially as a
consequence.

CARL CARG LL: Just quickly in tal king
about the panoply of standards organi zations from
large to small, the interesting thing that |
think nmust be noted is that within the IT
i ndustry the major vendors don't select one form
of organi zati on.

A majority -- speaking for Sun at this
point in time, a mpjority of Sun's activities are
now i n consortia and what | think Andy Updegrove
has called joint commercial ventures. | call it
alliances. It's fast, very fast paced, very
quick. But we play in all of them W hedge al
of our bets.

There is not an organi zation in the
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IT industry | believe that doesn't belong to
at least 30, 40, or 50 consortia, standards
organi zations, alliances. W play against
oursel ves soneti nes.

But that's because we can't afford to
| ose a standards bet. They have trenmendous power
if they're accepted. And we'll push some of them
to the exclusion of others. And it nmakes us | ook
silly at tines.

But one of the things ny |awers told
me before | cane was al ways push back to the
basics on this thing. The whole intent of this
is interoperability. And how you achi eve that
interoperability is what you're looking for in a
st andar ds organi zati on.

W' ve been tal ki ng about disclosure.

Di sclosure rules aren't necessary if everyone who
joins a standards organi zati on agrees to |icense,
contractually agrees to license. | nean your

di scl osure rul es then becone sonmewhat bl and
because then you're only worried about what the

condi ti ons of RAND are.
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up.

You're not worried about being held

| f everyone agrees to royalty free, you

don't worry about disclosure at all because you

know t hat

it's royalty free. So disclosure is a

nmet hod of achieving a risk reduction goal. It's

not the end of this purpose.

The purpose is interoperability.

Driving back to the basic, you're |looking for a

way to get

nmet hod.

interoperability. Disclosure is the

So we're tal king about nethods rather

t han fundanmental goals here.

And it mght be worthwhile to | ook

back at the fundamental goals of why we do

standards which is that interoperability,

i nterchange capability which | think is the

conpetition aspect.

TOR W NSTON: Go ahead, Don.

DONALD DEUTSCH: Before | say this |et

me qualify this so nmy lawers don't faint. [|'m

not a | awyer,

and | really don't have nuch to say

about antitrust which is the general topic you're

on.

However ,

|'"ve heard a couple things I'd |ike
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to put on the table.

Let me qualify it further by saying |
represent an i ndependent software vendor and as
such we devel op standards that basically define
interfaces. And those interfaces, we want to
define them for the reasons that Carl just said,
to provide interoperability.

As such defining interface standards
do not do what Professor Gellhorn had tal ked
about, and that is define what's inside the box,
how it is that you provide the goes-intos and the
goes-out-ofs of that piece of software.

So it occurred to ne as | listened to
t he discussion that we are tal king about this
el ephant call ed standards and we all have got
hold of a different part and it really means
di fferent things.

Now | et ne put on the table what | --
what caused ne to raise ny hand here. | believe
that historically in the information technol ogy
area at |least that the standards forum has not

been a good place for a conpetitor to go to try
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to achi eve sustai nabl e conpetitive advant age.

There is exanple after exanpl e wher eby
sonebody goes into a standards forum They are
there with the purpose of trying to anoint their
technol ogy. There are alternative technol ogi es.
O her conpetitors do not want to give that
conpetitor the upper hand.

So what do they do? They take
their ball to another court and you end up with
mul tiple standards. And frankly now back to the
econom st we have a real cost because the whole
i ndustry | oses.

But it's happened repeatedly in the
software area whereby the attenpt to achieve
conpetitive advantage is al nost always foiled by
conpetitors who basically go nmake sure that there
isn't just one standard. Thanks.

GAIL LEVINE: Can we give you the | ast
word on market power -- on these market power
i ssues? And then we'd like to return to the
guestions that were raised just a few m nutes ago

down at this end of the table about whether there



10

11

12

13

14

15

16

17

18

19

20

21

22

is such a thing as an ideal disclosure rule.

MARK LEMLEY: Well, this is just
very brief. |It's perhaps an unfortunate irony.
Professor Cellhorn is right that sone of the
greatest risks of anticonpetitive results cone
precisely in those cases in which the standard is
designed to be adopted by or pushed through the
government either through purchasing or through
code adopti on.

And it's ironic | think that those are
the hardest to get at with antitrust |aw because
of the Noerr Pennington imunity that a standards
organi zation that is petitioning the governnent
to adopt its standard even for anticonpetitive
reasons gets greater |leeway than a purely private
organi zation that's sinply trying to participate
in the market.

GAIL LEVINE: Let's see if we can
return to this questions we were raising before.
Davi d Teece touched on sone of these questions,
and Mke Antalics raised it at the very end. 1Is

there such a thing as an ideal disclosure rule?
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Is variety the best thing?

Should we seek to have a variety of
di scl osure rules that work best for different
i ndustries, for different standard setting
organi zations? Should we | et the market decide?
You had alluded to that solution at the very end.
And | know that Carl Cargill had a response to
that that he wanted to rai se.

| think the question was, you know,
wi |l standard setting organi zations in
conpetition with each other work to provide the
optimal disclosure rule, to the extent there is
such a thing?

CARL CARG LL: | would love to say
yes. | would love to say that standard setting
organi zations do in fact learn. Again going back
to discussions |I've had with many peopl e,
st andards organi zati ons either change or die
fundanental | y.

St andar di zati on has grown
trenendously over the |last 20 years, the use of

standardi zation within the IT industry. | should
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point that out. Consortia tend to either stay
i mportant or they tend to go away.

As | say, the IT industry with
which I"'mfamliar has a tendency to use
consortia because we've noved away from ot her
organi zations. W use them for a host of
reasons.

But a lot of the reasons are that we
can focus specifically, precisely on a specific
area. And agreeing with Any here, there are al
sorts of varieties of disclosure rules.

And Mark brought this up with its
di scl osure and the IPR rules. He also brought up
the point that he doesn't think there's any
t hought that goes into them And | would think
it's substantially less than that.

| think in many cases when you put an
organi zation together it's like | don't know,
we'll just see what's out there. And we'll just

like glomit in because nobody pays attention.
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So you have narketing people and
engi neers cooperating to do legal stuff, and this
is where we have a lot of fun. And later on we
have the | awers |look at them And you'll notice
a lot of lawers who do this, twitch a lot. So
this is the other thing.

But | PR has al ways been sort of an
aftert hought because normally what you see in a
st andards organi zation are -- you're supposed to
be there to work together

And the mnute the inpact of the IPR
rules like Robert's Rules of Order -- Robert's
Rul es of Order control unruly neetings. |If you
used themin a standards organi zation, you'l
probably fail because it's hard to get consensus
when usi ng Robert's Rules of O der.

The idea is that it's people of
| i ke- mi ndedness who are there to do sonething,
to acconplish something. So will we ever have
a singularity of rules? No. But | would like
to have a singularity of guidelines. 1In other

words, how can in fact we tell when we're being



10

11

12

13

14

15

16

17

18

19

20

21

22

ganed intellectually?

| mean you're right. Engineers do
these things. They don't know when they're being
ganed legally. And the worst thing you ever want
to have is engineers and | awyers argui ng about
| aw because WBC has had this for the |ast
t wo- and- a- hal f years.

And they finally figured out that it's
probably best to have | awers do the I PR policy
and | et engineers do the technology. But it's
taken a long tine to get there.

So singularity, no. Comonality of
rul es and a host of underlying expectations I
woul d love to see. W don't have those now. W
need those. And that then allows a commonality
to derive.

DENNIS YAO [|'d like to think about
di scl osure in the broader context again. W can
t hi nk about disclosure as if you don't disclose
then we mght end up with the wong decision. So
this is a problemin ternms of the standard.

Then you can ask what ot her things
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ought to be disclosed which could also lead to
we' ve cone to the wong decision. They could
i nclude things like trade secrets.

They could include things like -- 1
don't know -- your plans for future business, and
a lot of things that we don't expect to have
di scussed. And yet they could make a | ot of
difference in ternms of what's the ideal standard
to choose.

So when we pick out intellectua
property patents, we're picking out one thing.
It's an identifiable thing. It's a thing that
you can use for a hol d-up.

But in terns of are we getting the
i nformati on you need to make the right choice,
there's a whol e bunch of other things that
perhaps we're leaving out. And it's inportant
to sort of recognize that.

AMY MARASCO. Thanks. | guess just
reacting, Carl, to what you said, |I'mnot sure
that | see a difference between having a one

size fits all rule versus one size fits al
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guidelines. | still think it's pushing towards a
one size fits all solution.

And I'mnot sure that that's going to
work in the diversity of standards organi zations
that we have in the U S. For exanple, nany
standard setting bodi es do not mandate
di scl osure. They encourage it.

Certainly that's a benefit for the
participants and for the resulting standard. But
one of the reasons that they don't is in their
particul ar context -- and again it's a very
context specific kind of analysis that has to
be made.

In those contexts there's too great a
ri sk that conpanies that do have | arge patent
portfolios are going to say |I'mnot going to risk
a failure to disclose, that soneone's going to
all ege that | negligently or whatever failed to
di scl ose that we had a patent.

Some conpani es have tens of thousands
of patents. They have literally hundreds of very

good techni cal people participating on technica
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opportunities.
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And the results | amgetting are
conflicted results. Because of as Mark pointed
out a lack of clarity, | cannot put a system
together for nultiple organizations.

| cannot take a systemthat has the
WAP forum ETSI, |SO because the IPR rules are so
conplex that if | string a system together and
put it out | break. 1've got lifetinme enploynent
for international patent |awers.

And your statenent that it's a U S.
systemis fine. [|I'ma nmultinational conpany.

The GSM does not cone fromthe United States. It
cones from ETSI, and that's French rules. 1SO
cones from Switzerl and

That's the Canton of Geneva rules
under Swiss law, and they default to that. Those
are the problenms | have. Cuidelines may not
be -- may lead to sonething, but it's better than

what |'ve got right now which is random acts of
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under those rules right now because if | have an
engi neer come back with a solution | have to vet
it through | egal.

It's i ke what rules applied when you
brought that in and what rules apply to this one.
And | ook. They don't match. And if you're a
smal | conpany you're doonmed. |'mbig enough to
get lawers to help nme do this because we' ve got
lots of | awyers.

But if you're a small conpany, you're
dead because you can't sue because you're not big
enough, and you're just dead. And that's the
death of innovation, and that's what we can't
afford to live with.

GAIL LEVINE: M ke?

M CHAEL ANTALICS: | was just thinking
that in antitrust |aw we usually reserve bl ack
and white rules for areas where we have a | ot of
certainty. | mean we have a per se rul e against
naked price fixing because alnost all the tine
that's bad for consuners.

Maybe not all the tine. But we're
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pretty sure that nost of the time it is. |'mnot
sure with standard setting organi zati ons we can
say nost of the tinme any particul ar nethod

i s bad.

In fact I think all of them do serve
di fferent purposes by virtue of the fact that
di fferent conpani es have adopted different
standard setting procedures.

And then | guess the final point would
be, Carl, there's a little bit of you better be
careful what you wi sh for because if we're going
to look for sonme sort of a general rule, at |east
the dominant -- | don't know what the nunbers are
precisely. But ny guess is ANSI type standard
setting is the dom nant systemthat's out there.

CARL CARG LL: No, not in IT.

M CHAEL ANTALICS: | think that makes
a point though. |If you want to do a consortium
type of standard setting, that may work for a
particul ar industry, and you can kind of set the
rul es of the game as you get into each

or gani zati on.
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But I'm not sure you can |ay down
rul es or guidelines that are going to be useful
that would apply to everybody. | just don't
know.

Rl CHARD RAPP: Just on the subject
of a single optimal kind of solution to this
conpl ex problem two things that | will nention
that we all know. One is that there is great
vari ation anong markets and industries in the
degree of intellectual property dependence and
the degree to which IP matters.

There are al so obviously great
di fferences anong markets and industries in the

degree to which conpatibility matters. And |I'm

inclined to ask in those two things what nore do

you need to know to know that a one size fits al

rule won't work.

The ot her observation that | would

make -- and perhaps I'll put it in the formof a

guestion to those who are in the trenches. Wen

we tal k about finding the optiml patent rule,

how nuch progress would it be toward the solution
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to your problens if we just had the clarity of
whi ch Davi d spoke at the outset?

In other words, if we didn't go al
the way to a uniformrule, but just whatever
standard setting circunstance you wal ked into you
knew exactly where you stood with respect to
di scl osure and the rules of |icensure, woul dn't
that take you a | ong way?

DAVI D TEECE: Yeah. | think that
there are only three rules | can think of. The
first one is that there shouldn't be only one
rule. | think there seens to be a fair anmpbunt of
resonance around that one.

The second rul e shoul d be what ever
rul es an organi zation has, they should be clear.
And the third one is that they should be
structured so that | awers are not part of
t he gane.

Because as was pointed out before, if
you burden this process such that the technical
and mar keting people who are there trying to

create standards and nove nmarkets forward, if
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they have to bring the | awyers al ong you know
what that means.

It means that it's going to slowthe
process. It's going to nake it nore deliberate.
And we have to recognize that trade-off. It's
not all bad that these consortia and so forth are
driven by the nmarketing people and the technica
people. In fact that may be close to optinmal.

The m nute we start adding on the
baggage associated with | awers and rul es,
et cetera, et cetera, people are then going to be
careful. They're going to be deliberate. There
may be sonme benefit in that in the total
equation, but you have to | ook at the big
pi cture.

The big picture is the conpanies
are out there conpeting in markets that nove
extrenely quickly where product life cycles are
not years but are nonths, where the failure to
reach a standard nmeans that there could be
billions of dollars of consumer benefit that

are recogni zed.
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So whatever we do here, we have to
keep in mnd the dynam c context of evolving
mar kets and the inportance of standards for
creating markets.

And | think if sonehow or other as the
agenci es begin to think about this they can think
about the dynamics or the benefits of the
conpetition not yet created, rather than sort

of focusing on the ex post side of things.
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they are not happy with the one that they're
deal ing with.

And that puts a |lot of pressure on the
organi zation itself to reviewits trade-off in a
sense between participation, the breadth of its
menbership, and its I P policy, the happi ness of
its menbers with the IP policy. So they are
responsi ve and so we do an evol ution there.

So maybe the great variety that Mrk
poi nted out in the beginning is evolutionary or
maybe it's just lack of direction. |'mnot sure.
| would say it's probably evolutionary.

GAlI L LEVI NE: Don and then Mark.

DONALD DEUTSCH: 1'd like to respond
to Richard Rapp. | believe | characterized
nysel f as someone in the trenches. 1've been

i nvol ved with technical standards for over
25 years.

And the way | understood the question
is sort of a specific one size fits all rule; is
there some nore general statenent about the

openness and clarity of the process that woul d
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assi st.

And I"mnot willing to go quite
that far. But | can say that the criteria we
use in evaluating the forumis that we want to
participate in foruns that are open to all
i nterested parties.

| think the characteristic of a |ot of
pl aces where we are working today and ot hers are,
that is not true. And Oracle is the second
| argest software conpany in the world today.

But when the standard for the sequal
| anguage which is the interface to our core
product was being established in the m d-1980s,
Oracle was at the table. And at the tinme you
woul d characterize us as a garage.

One of the characteristics of the de
jure standards process under which this is done
is that all interested parties, large and snall
regardl ess of technical philosophy are at the
tabl e.

W t hink even though now maybe we're

consi dered the big guy, that that's one reason
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the United States continues to be the dom nant
force in the information technol ogy industry,
because we do include the entreprenurial,
creative part of our industry.

The second thing that we |ook for in
a forumis what 1've terned in ny contribution
transparency. W want to know going in what is
t he objective of the organi zation; what are the
rul es under which the organization operates; who
will be the other participants and when |I'm
participating who they will be.

And sone of you in the audience with
hold of a different part of this el ephant may say
what's he tal king about. And | can tell you that
today | have engineers participating in consortia
standards processes where they know that someone
from anot her conpany is at the table but they
don't know who that engineer is.

So we do have sonme rules that we use
in eval uating organi zations. Unfortunately
sonmetinmes we still nmake the decision to go to the

tabl e despite the fact that those rules aren't
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MARK LEMLEY: | just want to bring us
back to the rule of the agencies. | take it that
the agencies are unlikely to adopt a rul e that
says all standard setting organi zati ons nust have
the followi ng disclosure rules and no ot her.

When we are tal king about by a one
size fits all rule as a governnment nmandated rul e,
that doesn't seemto me to be a particularly
pl ausi bl e sol ution.

What it does seemto ne that the
agencies can do is take account of the fact that
di fferent standard setting organization IP rules
have different disclosure consequences, and sone
are better able to be ganed than others.

So Carl said earlier -- and | want to
endorse it -- in a world in which you are
conpelled to license all your patents royalty
free there is no need for a disclosure rule.
Yeah, you can disclose it to us, but we don't

really care because we're getting it for free
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3

pol i cy.

Most organi zati ons don't have a such a

If the rule is everybody has to |license

on non-discimnatory terns, we'll want to know,
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probl emati ¢ because presumably the only benefit
that the organization gets is effective
di scl osure of the information.

So it seens to ne the agenci es can
concentrate their efforts in the subset of
ci rcunstances in which strategic non-disclosure
is likely to be a problem

And that's going to be driven by what
the rules are. Now, that's not a mandate; you
must use one rule or another. But it is a
context specific response to the diversity that

we' ve tal ked about.

CARL CARGE LL: Just a comment. One of

the points that Mark raised is on the second one
where you have the reasonabl e and
non-di scri m natory.

It's a question that has puzzl ed
people. Wien we were in one of the comittees
and someone brought this up, the response was
well, we don't know what it is but we'll know it
when we see it fromthe group of | awyers that

were there. Hard to do a business plan on that.
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So one of the things I would like
to focus on is a nore precise definition of
reasonabl e and non-di scri m natory because
again if I"'mdoing a plan and | have a standard
that has ten or fifteen reasonabl e and
non-di scrimnatory licensing fees, | could very
wel | be out of business because ny product wll
never be conpetitive because | have 30 percent of
it inmediately disappearing into |icensing fees.

So when everyone says RAND it sounds
nice. But you're |ooking at profit margins.
Every tinme | pay a royalty, every tine | give
aroyalty away | amincurring a cost.

And that giving of nbney away to
soneone el se has -- in other words, |I'm paying
themto inplenent their technol ogy, as Don said,
to make nmy conpetitor successful

There is sonething -- while we
understand that's the cost of doing business, in

t he standards organi zati on especially when the
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payi ng you so you can | ock the market agai nst
me so that | can continue to pay you

And it's one of those very -- 1'm not
quite sure how to deal with it. But | know that
when sonething Iike the web conmes up and you have
t he web devel opers who first of all m strust
| awyers and they see a reasonabl e and
non-di scrim natory, every alarmbell in
their little, tiny brains goes off.

And that's why you have open source
because open source is the ultinmate response
to this dilemm on the part of devel opers and
software which is, no, IPR doesn't count. It's
we have to develop for the good of humanity.
That's a very extrene position and | don't
espouse that, by the way.

GAIL LEVINE: Let ne assure you that
those licensing issues are goi