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PROCEEDI NGS

MS. GREENE: We'll unfortunately have to proceed
wi t hout one of our panelists. |'m sure Bhaskar will be
here shortly.

First of all, thank you for joining us. It's a
real honor for us to have you all here. Today is in
sone ways a conbination of many of the panels that we've
had t hroughout the course of the hearings over the past
four nonths. We are going to be |ooking at basically
what was one of the critical actors throughout the whol e
hearings, that is to say the Federal Circuit. W're
going to be | ooking at, anong other things, the inpact
that it has on antitrust |aw.

And one of the things that characterizes the
panel is obviously not only the incredible caliber of
t he guests that we have here today, but also your
number. Mich to ny chagrin, because of the nunber of
panelists, |'ve actually taken the liberty of putting
together a little tine line so we can keep things
flowi ng. W have so nuch to cover. Not only do we have
a lot of topics that we up here have thought about in
terns of things we want to cover, but also the countless
t hi ngs which you all have brought to our attention as
still additional topics that we need to consider.
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So, if you would stick to the time frame as nuch
as possible, | would greatly appreciate it.

Addi tionally, we have a very kind attorney, M ke
Barnett, who is sitting in the front row, who is an
attorney in the O fice of the General Counsel. He has
agreed to hold up a sign that will tell you that you
have three m nutes |left, and then no mnutes left. And
we'll try that, because as | said, |I've had the honor of
speaking to each of you and I know that you have |ots of
points to make and | really don't want to end in a
position where sone fol ks don't have the opportunity to
speak.

So, with no further ado, let ne just go ahead
and briefly do the introductions, because | think nost
of the cast of characters is well known here, and we can
take it fromthere. M nane is Hillary Greene, | amthe
Project Director for IPin the Ofice of the General
Counsel here at the FTC

To nmy right is Suzanne M chel, who is the
Counsel for Intellectual Property at the FTC, and she is
in the Bureau of Conpetition, but | like jokingly
telling people that she is an honorary menber of the
General Counsel's Ofice, because she has just been an
absol utely amazi ng resource throughout the entire I ength
of the hearings, and in the many, many nont hs precedi ng
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them So, | think we need to give you the credit you
are due.

We have to her right, Frances Marshall, an
attorney fromthe Departnent of Justice, who is heading
up the effort for that agency. To ny left we have Ray
Chen who is an Associate Solicitor at the PTO and who is
reprising his role and we're glad to have you back.

Very briefly et me go around and introduce
today's panelists. First, Charles Baker is a partner at
Fitzpatrick, Cella, Harper & Scinto in New York, where
he has been lead trial counsel and extensively involved
in all aspects of patent litigation. He is currently
Chair of the IP Section of the ABA, and he has been a
menber of the boards of directors of the American
Intell ectual Property Law Association and the New York
Intell ectual Property Law Association. And he is,
despite all of those affiliations, here in his
i ndi vi dual capacity.

We next have Bhaskar, who is actually a fornmer
staff nmenber here at the Federal Trade Conm ssion. He
is coming in from Massachusetts, so |I'Il hold off
introducing himformally until he gets here.

Next we have Roxanne Busey, who is a partner in
t he Chicago office of Gardner, Carton & Dougl as, where
her practice includes antitrust litigation and
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counseling. She is the current Chair of the ABA Section
of Antitrust Law, she served on the Special Task Force
on Conpetition Policy to the Clinton Transition Team and
she has testified before the FTC on joint ventures and
efficiencies and gl obal conpetition.

Next we have Rochell e Dreyfuss, who is the
Paul i ne Newman Professor of Law at NYU where her
research and teaching interests include intellectual
property, privacy and the relationship between science
and law. She is currently a nenmber of the Nationa
Acadeny of Sciences Committee on Intellectual Rights in
t he Know edge- Based Econony and she has worked as a
consultant to the Federal Trade Conm ssion and the
Departnent of Justice throughout the course of these
hearings. We appreciate you being here today and
yesterday as well. | think of her as basically being
our expert on the Federal Circuit, when in doubt, ask
Rochel I e.

Next we have George Gordon, a partner in the
litigation departnent and a nenmber of the antitrust
practice group at Dechert in Philadel phia, Pennsyl vani a.
His antitrust practice concentrates on intell ectual
property, antitrust litigation and counseling. He is
active in the ABA's Antitrust Section and is the
I n-com ng cochair of the Section's Intellectual Property
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Committee.

Next we have Bob Hoerner, who is a retired
partner from Jones Day. At Jones Day in Cleveland, his
practice consisted principally of antitrust litigation
and counseling, and patent litigation and |icensing.
Prior to becom ng a partner at Jones Day, he was the
Chi ef of the Evaluation Section in the Antitrust
Di vision at the Departnent of Justice. He has |ectured
and witten on antitrust topics, particularly,
principally in the patent m suse and patent antitrust
fields.

Next we have Ji m Kobak, who is a partner with
Hughes, Hubbard & Reed in the firm s New York office
where he leads the firm s antitrust section and
concentrates nmuch of his practice in antitrust and
intell ectual property. He is a former chair of the
Intell ectual Property Commttee of the ABA Section of
Antitrust Law. In addition to authoring articles and
serving on drafting and editing commttees for several
ABA Antitrust Section publications, he has edited the
ABA Handbook, Intellectual Property M suse, Licensing
and Litigation.

Next we have Steve Kunin, and Steve Kunin is the
Deputy Commi ssioner for Patent Exam nation and Policy at
t he PTO and he has served in this capacity since
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Novenmber of 1994. In his capacity, he participates in
the establishment of patent policy for the various

pat ent organi zations, under the Conm ssioner of Patents,
i ncl udi ng changes in patent practice, revision of the
rules of practice and procedures, and the establishment
of exam ning priorities and classification of

t echnol ogi cal arts.

Next we have Cecil Quillen, who is a currently a
seni or advisor with the Cornerstone Research Group, an
econom c consulting firm He is forner general counse
at East man Kodak where he was senior vice president and
a menber of the board of directors from'86 to '92. He
has spoken and written on innovation in the U.S. patent
system ext ensi vely.

Next we have Bob Taylor. Bob Taylor is the
managi ng partner of the Silicon Valley office of How ey,
Si non, Arnold & White, where he specializes in patent
and antitrust litigation and the related fields of |aw.
He is a former chair of the Antitrust Section of the
ABA, and he was al so a nmenber of the Advisory Conm ssion
on Patent Law Reform whose report was presented to the
U.S. Secretary of Commerce in 1992, proposing changes in
t he patent | aws.

Lastly, we have Matt Weil, who is a partner in
the Irvine office of McDernott, WII| & Enory where he
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specializes in intellectual property litigation and
counseling. He has been a director of the Orange County
Pat ent Law Association since '98 and he is a frequent
aut hor and speaker on intellectual property issues.

Unfortunately, M. Azcuenaga was unable to join
us today. But we hope to be able to get her input -- as
the input of all of the public -- through other ways,
such as submtting comrents. Additionally, Mark Banner
was unable to join us, which is unfortunate. But we are
absolutely delighted to have Bob Tayl or who has agreed
to come in his stead and speak on behalf of the ABA's IP
section.

Okay, and with no further ado, | would like to
actually just turn to Roxanne, to start us off.

MS. BUSEY: Thank you, Hillary. | am pleased to
be here in ny capacity as Chair of the ABA Antitrust
Section. | have to say that these views are being
presented on behalf of the Antitrust Section only, and
have not been approved by the House of Del egates or the
Board of Governors of the Anmerican Bar Association, and
t herefore should not be construed as representing the
position of the ABA.

| believe that you have received in advance our
witten testinmony. Today | would just |like to highlight
sonme of the points that we nade in our witten
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testi nony.

| guess the first thing that I would like to do
is to applaud the joint action here by the agencies in
hol di ng these particular hearings. As many of you know,
this was one of the -- not a specific hearing, but the
concept of looking into antitrust and intellectual
property issues was one of the recomendati ons of our
transition report to the Bush Il adm nistration. W
felt this was an area that needed further review and it
was an area that was very inportant to the econony.

We felt, and/or | think we do feel that these
public hearings are a very useful tool for the agencies
to explore criticisnms of their own enforcenent theories,
as well as subjects that may warrant enforcenment outside
of the context of any particular case. W have noted
t hat the hearings have unearthed sonme very interesting
information that we think will be useful to the agencies
and to the intellectual property and antitrust
conmmunities as antitrust intellectual property policy is
devel oped.

In the tine that has been allotted to me, |
would like to talk briefly about the changing
rel ati onship between intellectual property and antitrust
| aw, then talk briefly about the 1995 gui delines and
sonme things that we would recommend be changed or added,
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11
and then end by briefly bringing to your attention the
publication that the antitrust section did with respect
to the Federal Circuit, which | assune will be the
primary focus of the discussions today.

In terms of the relationship between the
antitrust and intellectual property law, | think that
nost agree that both of these |l aws have provi ded an
i mportant framework for the preservation and expansion
of a conpetitive free-market economy. The intellectual
property |l aws encourage innovation, and clearly the
antitrust laws do as well. They have as a secondary
purpose the efficient utilization of resources and the
pronoti on of consumer welfare.

Nevert hel ess, the courts have |long struggled to
reconcile antitrust enforcenent with the statutory right
to exclude under patent and copyright law. In going
back to the 1970s, | think we can all renenmber when
there were "Nine No-Nos" that were espoused by the
agenci es and violation of those resulted in sonething
that was illegal per se.

Fortunately, those "N ne No-Nos" were revoked,
at least in part. Unfortunately, there are sone who now
believe that there are no no-nos, so to speak, and that
all of these practices are, per se, |awful.

| think today nost recogni ze that absent
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12
evi dence of a naked restraint, nost practices should
generally be analyzed under the rule of reason.
Therefore, the noderating viewis that there is a
reconciliation and a bal anci ng between the rights of
intellectual property owners and the antitrust |aws.

| would al so note that both | aws have
Constitutional authorization, both conme fromArticle 1,
Section 8. The reference in the Constitution to patents
is alittle bit nore specific, it authorizes Congress to
pronote the progress of science and useful arts by
securing for limted times to authors and inventors the
exclusive right to their respective witings and
di scoveries. The clause pertaining to antitrust is from
the Constitution's authorization to Congress to regul ate
comrerce anmong the several states.

The Suprene Court has characterized the
antitrust laws as the Magna Carta of free enterprise,
stating, "They are as inportant to the preservation of
econom ¢ freedom and our free enterprise system as the
Bill of Rights is to the protection of our fundanental
personal freedons."

| ssues at the interface of antitrust and
intell ectual property are best resolved when each field
has due respect for the other. The antitrust |awers
must recogni ze and appreciate the legitinmacy of
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i ntell ectual property, the presunption of validity
afforded to intellectual property rights and the right
of intellectual property owners unilaterally to exclude
others fromutilizing such property.

At the sane tine, intellectual property |aw nust
remenber that representations to the Patent Office,
certain restrictions and |icensing agreenents,
cross-licensing and patent pools, patent acquisitions,
patent settlenents, and the use and intellectual
property in standard-setting may have antitrust
i npl i cations.

Former FTC Chairnman Pitofsky has suggested that
there is a trade-off between intellectual property and
antitrust and has expressed concern that the bal ance has
tipped to give intellectual property inappropriate
wei ght. So, the question is how to determ ne whet her
this is true, what to look at. | think it would be

appropriate to look at the 1995 CGuidelines, it would be

13
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14
conduct involving intellectual property as to conduct
i nvol vi ng any other form of tangi ble or intangible
property, while at the sanme tinme recognizing that
i ntell ectual property has uni que characteristics.

Secondly, the IP Guidelines explain that one
shoul d not presune that intellectual property
necessarily confers market power, despite the fact that
courts historically presuned that intellectual property
rights give an intellectual property owner a | ega
nonopoly and mar ket power. The ABA has taken such a
position and Charlie Baker, | think, has given testinony
to support this as well.

And thirdly, the I P Guidelines recognize that
generally licensing is proconpetitive, but also
recogni ze that conpetitive concerns may arise where
| i censi ng arrangenents harm conpetition anong entities
t hat woul d have been actual or |ikely potential
conpetitors in the absence of the license.

And we would also like to note that at the tine
the I P Guidelines cane out, the Intell ectual Property
and Antitrust Sections submtted coments on these
gui delines. Some of the changes that we proposed were
i ncorporated into the guidelines, others were not; and
this testinony is not really intended to change anyt hing
that was said with respect to those guidelines at that
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time.

| think in terms of proposed changes, one thing
that the Antitrust Section would encourage is nore
gui dance. Not necessarily in the form of guidelines,
but nore guidance with respect to a nunber of issues.
Again, they are stated in the witten testinony, but
they are: |If and when an intellectual property owner
may have a duty to deal or |icense? Whether
intell ectual property nay be an essential facility?

Di sclosure in licensing obligations of firms involved in
standard-setting, and the appropriate anal ysis of
intell ectual property settlenent agreenents.

VWhile we don't expect clarity or perfect clarity
in these areas, we do think that greater guidance would
be hel pful to elim nate uncertainty.

Wth respect to the guidelines thenselves, we
have a couple of specific comments. One is that the
safe harbors in the I P Guidelines are inconsistent
with -- I"msorry, one of the safe harbors in the IP
Guidelines is inconsistent with the safe harbor in the
April 2000 Antitrust Guidelines for Collaborati on Anmong
Conpetitors. In the IP Guidelines, there is a
requirement in ternms of determ ning reasonabl eness that
there be four or nore independent entities that are not
parties to the license that conpete in the respective
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technol ogy or innovation market. In the Antitrust
Gui del i nes for Coll aborations Anmong Conpetitors, there
is a requirement of three or nore, and we would request
some clarification there.

Secondly, we note that under the |IP CGuidelines,
the safety zone analysis nmay be applied not only at the
time of the license grant, but also at a |ater date. W
note the policy tension between ex-ante and ex- post
enhancenents to enforcenment and we suggest that that
m ght be an area for further consideration.

And finally, the section has previously
suggested and we continue to believe that an antitrust
safety zone for restraints and |icensing arrangenents
nore perm ssive than the current 20 percent narket share
safety zone is appropriate for |licensing between parties
in purely vertical relationships. Both judicial
precedent and the federal agency's own policy statenents
and ot her contexts support adoption of a 35 percent
threshold for potential market power concerns.

Finally, let me just say a word about the
Federal Circuit report that we had prepared and
submtted to you separately. The section had asked the
Intell ectual Property Committee of our section, which is
currently chaired by Howard Morse, to look into the role
and scope of the Federal Circuit. This was before the

For The Record, Inc.

Wal dorf, Maryl and
(301) 870-8025



© 00 N oo o b~ w N R

N N N N NN R P R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+~ O

17
heari ngs was announced, and sparked, in part, by the
am cus brief of the United States opposing certiorari in
the Xerox case, where it was suggested that the Suprene
Court allow the difficult issues in that case to
percol ate further in the Court of Appeals.

The report that we have prepared really is
divided into three sections, and I would commend it to
you. It was distributed separately to the hearings, but
it's also avail able on our website. The first section
provides quite a detailed review of the overview of the
hi story of the creation of the Federal Circuit, and I
think pretty well captures the tension that there was
when the Federal Circuit was created.

It can be argued, fromthe | egislative history,

t hat Congress contenplated that the Federal Circuit
woul d have sonme role, perhaps sone significant role, in
shaping antitrust law, in particular where antitrust
claims are based on patent prosecution practices or
certain types of licensing practices. But Congress al so
expected the court to zeal ously guard agai nst the
expansi on of that role beyond areas inplicating the
devel opnent of patent |aw

The second section of the report tal ks about the
current state of the | aw on Federal Circuit
jurisdiction. It begins by analyzing the Suprene

For The Record, Inc.

Wal dorf, Maryl and
(301) 870-8025



18

1 Court's decision in Christianson, and it does include

2 reference to the Suprene Court's decision in Holnmes

3 versus Vornado, which |I am sure people will be talking

4 about at sone length. It does not really get into what
5 are the inplications in Holmes versus Vornado. | think
6 we all need to consider that, and I'm sure there will be
7 a great deal of specul ation about that.

8 The third and final section explores the

9 devel opnent of the Federal Circuit's choice of |aw rules
10 in antitrust cases, both before and after Nobel pharm,
11 and, interestingly enough, it concludes that the choice
12 of law rul es has over the years tended to be nore the

13 choice of the Federal Circuit than of regional circuits,
14 but then it goes on to ask the -- | think the inportant
15 guestion, so what difference has that made? Has the

16 deci sions of the Federal Circuit on antitrust/

17 intell ectual property issues been within the mainstream
18 of antitrust law? The conclusion that the paper cones
19 to is that |looking at the cases, that there are really
20 no significant indications in deviation fromthe
21 mai nstream of antitrust anal ysis.
22 It cites three cases in part del], ttitokiaeCereurea cnwC

lhree cmayed t hasbroad that,does within the mains, 14 ONes
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It concludes by saying that the Federal Circuit does
have a significant inmpact on the devel opment of
antitrust |aw

Finally, I would like to say that there are
ot her publications that the antitrust section has done
on the issue of the intersection of intellectual and
property law. There have been comments submtted on the
| P Gui delines, these are submtted jointly with the IP
section, | think I made reference to that. There is
al so a publication that we have that tal ks about the IP
Gui del i nes.

In addition to the comments on market power
| egi slation, which | referred to, there are two ot her
things that were prepared this year that nm ght be of
interest to the agencies as they pursue this endeavor.
One is the publication on the Econom cs of |nnovation, a
survey. The other is the comments that the IP and
Antitrust Sections and International Section, also
submtted to the EC s Eval uati on Report of the Transfer
of Technol ogy Bl ock Exenption, that m ght al so be of
interest to you.

On behalf of the Antitrust Section, | would |ike
to thank you again for the opportunity to participate in
t hese heari ngs.

MS. GREENE: Thank you so much.
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Bob? Oh, and pl ease speak into the m crophone
to make our court reporter happy.

MR. TAYLOR: All right. | am Bob Taylor and |
am appearing here as a spokesman for the Intellectua
Property Law Section of the ABA, in place of Mark
Banner, who was originally scheduled for this slot.

It's a privilege to be here, although I'm sorry that
Mark is ill.

| al so have to nmake on behalf of the IP Law
Section the sane disclainmer that Roxanne made on behal f
of the Antitrust Section. W are speaking only as a
section, and not as the ABA, and since | practice
actively in this area, | also need to state that what I
am about to say is ny own views and those of the I P Law
Section, not necessarily those of ny firmor its
clients.

The | P Law Section has chosen to address certain
i ssues related to the Federal Circuit and we have put in
a statenment of our position with respect to that. |
t hought | would take ny tinme this norning and address
two of the three thenes that are in our statenent. The
statement covers, actually, three thenmes: Jurisdiction
of the Federal Circuit, choice of |aw decisions by the
Federal Circuit in resolving non-patent issues, and
then, finally, the deference that the Federal Circuit
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has been and is paying to principles of conpetition |aw
in connection with the way in which it defines the
patent |aw right.

| amgoing to talk to the |last two of those
i ssues, | know a nunmber of other people are going to be
talking to the jurisdiction issues, the Vornado case
particularly and some of its inplications.

| think it is safe to say that nany
practitioners in the patent comrunity have been troubl ed
by sone of the writings that have been critical of the
Federal Circuit. Those who practice before that court
have been inpressed largely with the quality of the
deci si on-maki ng, the quality of the analysis, and the

| Dinesg totent law ris been and enornousl

21
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There are sone exanples. | think Professor
Dreyfuss, in one of her articles, flags a couple of
cases in which different courts dealing with the same
patent reached different conclusions. It was certainly
the case that every one of the circuits had its own
particular fingerprint as to how it would handl e patent
cases. The Anmerican Patent Law Associ ation, a
predecessor of the AIPLA actually kept statistics on the
circuits, and for a patent owner about to litigate a
patent, you could go to those statistics and see what
your batting average was |likely to be on cases regarding
valid and infringed.

The Fifth, Sixth and Seventh Circuits were
attractive places for a patent owner to be, the First,
Second and Third circuits were very unattractive pl aces,
and the other circuits fell sort of in between. That
was the environment in which the Federal Circuit was
created. It was a general perception of Congress that
if the patent system was going to achieve its full
potential, as an incentive to innovation, that sonething
needed to be directed, and the Federal Circuit was the
response to that need.

The Federal Circuit is -- has -- if you have
foll owed the evolution of the Federal Circuit,
particularly with respect to its deference to the

For The Record, Inc.

Wal dorf, Maryl and
(301) 870-8025



© 00 N oo o b~ w N R

N N N N NN R P R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+~ O

regional circuits, you find that it has been remarkably
willing to define its own role as one confined to Title
35. Very early in its history the Federal Circuit noted
that it would use the |law of the regional circuit where
it made sense to do so, and that it would confine the
creation of a separate body of law to those issues that
were essential to a uniformapplication of Title 35.

Specifically, early in its existence, the
Federal Circuit singled out antitrust as one of those
I ssues where it planned to use the |aw of the regional
circuits. Moire recently, as Roxanne pointed out, and as
a number of commentators have pointed out, the Federal
Circuit has decided to create its own uniform body of
jurisprudence with respect to at |east nmany of the
i ssues that are defining the interface between
intell ectual property |law and antitrust law. One of the
points that's made in the IP Section statement is that
the justification for that really can be found in the
passage of sonme 20 years.

Twenty years ago, when the Federal Circuit was
created, the recent jurisprudence on patents and
antitrust lay in the regional circuits. Virtually every
regional circuit had a rich body of |aw, many
intell ectual property practitioners probably disagreed
with alot of it, and indeed nost econom sts, | think,
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di sagreed with a lot of it. Mich of it was derived from
t he concepts of the nine no-nos that had been
articulated by the Departnent of Justice quite
vigorously fromthe late '60s on, but every circuit did
have this body of |law, and the Federal Circuit had
little or no experience of its own.

W t hout bel aboring the point, | want to just
rem nd you all, though, that antitrust in the period
since 1982 has gone through a truly remarkabl e
transformation. | sat down |last night and tried to
tick-off just some of the cases and | made a short i st:
Copperwel d, Spectrum Sports, Mnsanto, Sharp, Kahn,
Cargill, Associated CGeneral Contractors. All have been
deci ded since the Federal Circuit was created and those
cases, by any neasure, have made antitrust |aw today
unrecogni zabl e to someone who | et their subscription to
U.S. Reports expire in 1982.

In 1982, the Circuit Court, the regional
circuits were just coming to grips with Illinois Brick
Syl vani a and Brunsw ck, which also nodified enornously
the rights of private plaintiffs to pursue antitrust
theories in Federal Court. And then finally, renemnber
t hat Dawson versus Rohm & Haas, SCM versus Xerox, United
St ates versus Studi engesellschaft also in that tinme
frame were redefining in a major way the relationship
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bet ween patent |aw and antitrust |aw.

That was the environnent in 1982. At that point
intime, it may have nmade sense for the Federal Circuit
to look to regional circuit law. Today, 20 years |ater
virtually all of the jurisprudence defining the
i nterface between patents and antitrust, because those
i ssues come up primarily in patent cases, virtually all
of that jurisprudence has had to cone fromthe Federal
Circuit in an effort to apply regional circuit |aw.

It is against that backdrop and that fact, that
| think one finds legitimte reason why the Circuit has
decided to create its own body of law. The body of | aw
residing in the regional circuits is hopelessly out of
date. You may still, for exanple, find old cases in the
regional circuits that have never been overruled, in
whi ch antitrust violations involving patents are
predi cated on sonething such as vertical restraints of
trade, which you may recall were, per se, illega
bet ween 1967 when the Suprene Court deci ded Schw nn, and
1978, when it decided Sylvania. Those old cases have
never -- there just hasn't been enough vol une of
litigation on these points to have caused themto be
overrul ed.

| commend to the two agencies, if you haven't
al ready done it, a reading of Judge Posner's decision a
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coupl e of weeks ago in Schei ber versus Dol by
Laboratories, in which he is dealing with a |license
agreenent that Dol by Labs has noved to set aside because
it called for royalty paynents that, although originally
contracted for at the suggestion of Dol by Labs, were to
extend over a period beyond the expiration of sone of

t he patents.

Judge Posner benpans the fact that Brulotte
versus Thys, a 1964 Suprene Court decision in this area,
is still the only Supreme Court |aw on the books. He
finds the Seventh Circuit constrained to apply the
Brul otte case, even though nodern econom cs and nodern
views of patent |aw would suggest that it is no | onger a
| aw t hat even the Suprenme Court would follow But since
it's the nost recent pronouncenent of the Supreme Court,
it is the one that he is constrained to apply.

Let me close out that portion of our paper and
turn now to the subject of conpetition |law as a
backdrop. Many of the speakers that have witten
recently on the interface between patents and antitrust.
| ndeed, many of the speakers that have appeared during
t hese hearings have noted the desirability for bal ance
bet ween patents and antitrust.

It's very difficult to speak in the abstract
agai nst the reasonabl e concept of being bal anced, but
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" ve never been quite certain what that neans when you
tal k about patents and antitrust. It seens to ne that a
great deal of the reconciliation of patents and
antitrust has to start fromthe nature of the patent
system we' ve deci ded to have.

The decision to have a patent systemis the
starting point, and we've defined the patent right in
ternms of exclusivity. It is exclusive for alimted
period of time, and that exclusivity operates as an
i ncentive for innovation.

Now, you can debate as a matter of econom cs the
wi sdom of having a patent system Most of the debates
t hat have taken place, however, have come down in favor
of having one. But once you have a patent system and
once you create the exclusive right, it seenms to nme that
a lot of the mechanisns of antitrust have to be set
aside in favor of that exclusivity.

If, for exanple, you exam ne the intent of a
patent owner, as many antitrust anal yses woul d do,
you're very likely to find that the patent owner does
intend to have a nonopoly. That's what the patent
system al |l ows the patent owner to have, and indeed,
pat ent damages predicated on price erosion are
situations where the patent owner is actually saying to
the court, properly and lawfully, | amentitled to
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nonopoly profits because the | aw has given nme a | awf ul
excl usive right.

So, | urge you to bear in mnd that it is the
nature of the right to a very large extent that should
define the patent antitrust interface. There is a
power f ul backdrop, however, of conpetition law that is
used by the courts to define the patent right. It goes
clear back to the Constitutional provisions that create
t he patent and the copyright systemas well. That
they're created for a limted purpose, to pronote the
progress of science and the useful arts. And agai nst
t hat backdrop, those Constitutional provisions nake
their way into a nunber of judicial decisions over the
years.

| commend the decision in Gaham versus John
Deere where the Suprene Court, in analyzing what
constitutes an invention, what constitutes obvi ousness
under Section 103 of the Patent Code, starts with the
prem se that the patent system was created against a

backdrop of conpetition. You find this backdrop of
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courts to create fair use under copyrights, the manner
in which the Federal Circuit has sought clear and bright
| ines around the patent right, all of these are carried
out in the nane of protecting the process of
conpetition.

Thank you.

MS. GREENE: Thank you very nuch. A |ot of
i nformation already on the table and we've barely
started. | want to give you all just two or three
m nutes to respond to anything that we've heard in the
presentations thus far. W'Il|l keep to the side the
jurisdictional and the choice of |aw issues that we're

going to be getting to later, and let nme just open it up

for coments. |If you have comrents, turn up your table
tent, and then we'll just be throwi ng out random
guesti ons.

One thing that | just want to flag is your

articulation of that patent law m ght result in -- this
is to Bob -- the nechanisnms of antitrust |aw needing to
be set aside. | think that's a very interesting
articulation, and | don't know whether |I'm getting

caught up in linguistics. Yesterday one of the things

t hat we di scussed repeatedly was sort of linguistic

traps. At what point are they just sort of everybody

likes to play with words, and at what point are they
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really the results of sonme interesting ideas?

So one thing | just hope we consider throughout
is the extent to which you are actually setting aside
antitrust law or antitrust principles or the extent to
which antitrust | aw evaluates a given situation and does
not see an antitrust problemwth it. | think that the
result may ultimately be inaction or |ack of
enforcement, but | think that the notivation or the
anal ysis m ght be different.

So with that just as my 