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INTRODUCTORY REMARKS

MR. TRITELL: Good morning, everyone. Welcome
to the Federal Trade Commission for our conference on
enforceable codes of conduct. 1°m Randy Tritell,
Director of the FTC’s Office of International Affairs and
very delighted to welcome everybody to our forum today.

I think I can confidently and non-deceptively
say that this is the world’s first conference devoted to
the consumer protection, privacy, and competition aspects
of enforceable codes of conduct, so you are all present
at history in the making.

And 1°m excited about this conference for
several reasons. For one thing, 1t’s organized by the
terrific staff of the Office of International Affairs,
including Keith Fentonmiller, Hui Ling Goh, Stacy Feuer,
and others of my colleagues who are here and 1 hope
you”’ll have a chance to talk to during the course of the
day. For another, i1t’s a topic of iIncreasing relevance
and importance, as you know and as we’ll explore during
the course of our day today.

And 1 also think that hosting this conference
is a wonderful fit for the Federal Trade Commission
because i1t touches on all of our functions, on consumer

protection, on data protection, and on competition
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aspects in an interdisciplinary way.

And, finally, 1°m excited about the breadth and
quality of our speakers and our audience, which will
guarantee a high level of dialogue. And 1 know that
we’re going to learn a lot here at the agency that will
help inform our work. And I’m confident that for all of
us this will be a day well spent.

But let me move on to my true function this
morning, which is to share with you some key enforceable
codes of conduct. First, anyone who goes outside the
building without an FTC badge will be required to go
through the magnetometer and x-ray machine prior to
reentry into the conference center.

Second, i1n the event of fire or evacuation of
the building, leave the building In an orderly fashion.
Once outside the building, you need to orient yourself to
New Jersey Avenue. Across from the FTC is the Georgetown
Law Center. Look to the right front sidewalk. That is
our rallying point. Everyone will rally by the force.
You need to check in with the person accounting for
everyone in the conference center. In the event it is
safer to remain inside, you will be told where to go
inside the building. |If you spot suspicious activity,
please alert security.

This event may be photographed or recorded. By
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participating in this event, you are agreeing that your
image and anything you say or submit may be posted
indefinitely at FTC.gov or in one of the Commission’s
publicly available social media sites. So, if you’re
looking for privacy protection here, forget about it.

All right, it is my true pleasure to introduce
our opening speaker, Commissioner Edith Ramirez.
Commissioner Ramirez joined the FTC in April of 2010, and
there’s more information about Commissioner Ramirez in
the biographical materials, which, along with the other
materials, are on the table outside the room In case you
did not otherwise pick them up.

Commissioner Ramirez has taken a particular
interest iIn the FTC’s international program, both on the
consumer and competition sides of our work, especially 1in
connection with the APEC cross-border privacy framework,
about which we’ll be hearing more in our panel later this
morning. We are very honored to have Commissioner
Ramirez here with us to open our conference.

(Applause)

COMMISSIONER RAMIREZ: Thank you very much,
Randy. And, everyone, good morning and welcome. Thank
you for being here. Before I start, 1 also wanted to
take an opportunity to thank very much Keith

Fentonmiller, Hui Ling Goh, and Stacy Feuer for
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body that issues comprehensive consumer protection
requirements for cross-border commerce. And, of course,
there 1s no global Uniform Commercial Code.

The absence of any such institution or legal
standards can have a real iImpact on consumers. 1In 2011
alone, the Federal Trade Commission received over 132,000
cross-border fraud consumer complaints through its
Consumer Sentinel system. Over 45,000 complaints between
2009 and 2011 were submitted through econsumer.gov, a
multilingual portal for consumers to file cross-border
complaints.

The FTC has a robust international consumer
protection and privacy program, but neither the FTC nor
any other single agency can do all of the heavy lifting
when 1t comes to protecting consumers across borders.

The sheer volume of complaints, the complexity of issues,
as well as the legal, practical, and financial obstacles
are simply too great.

But, fortunately, there are ways to try to
alleviate this burden. Domestically, the FTC views
robust self-regulation as an important tool for consumer
protection that potentially can respond more quickly and
efficiently than government regulation. We’ve encouraged
self-regulatory efforts In areas such as national

advertising, food marketing, and the marketing of violent
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entertainment to children, alcohol marketing, and
privacy. But our support for self-regulation is not at
any price. Self-regulation, to be effect, must be the
product of a transparent process and must Impose
meaningful standards subject to strict enforcement. And
these programs must not be a pretext for barriers to
entry.

In today’s program, we’ve moving beyond a focus
on the use of domestic self-regulation as a tool for
protecting consumers to explore the full span of
arrangements that governments, international
organizations, civil society groups, standards
organizations, and self-regulatory bodies are developing
to supplement traditional legal regimes.

These arrangements, which we’ve bundled under
the “cross-border codes” label, include industry codes of
conduct, third-party certification programs, guidelines
developed through multi-stakeholder processes, codes of
conduct that include governmental enforcement, and
legislative schemes that incorporate third-party
standards. They are being developed not only in consumer
protection and privacy contexts, but in other areas, such
as financial services, labor, environment, insurance,
internet governance, and even human rights.

Some may question the rise of such systems and
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whether they are necessary in light of increased
governmental cooperation on regulatory and enforcement
matters. We’ll start today’s forum with a panel of
experts who will address this issue and provide other
insights on the rise of codes of conduct in international
commerce and the benefits and drawbacks for advancing
consumer iInterests.

Others looking at our domestic experience may
be concerned about whether such cross-border codes pose
antitrust concerns. And we’re fortunate that former FTC
Chairman Bill Kovacic, a leading scholar and expert on
international competition law, will join us to share his
thoughts.

Still others may ask whether these newer types
of arrangements can make up for real or perceived gap iIn
government oversight of transnational commerce,
especially in emerging areas of the law, such as online
privacy. Codes of conduct that are developed and
implemented through a transparent, multi-stakeholder
process that includes industry, civil society, and
government, and incorporates strong monitoring and
enforcement provisions may take us part, if not all the
way, In overcoming such deficits.

The APEC Cross-Border Privacy Rule System is

the product of just such a process. The APEC system, on
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10
which we”ll have a panel this morning, Is an attempt to
create a voluntary and interoperable system of meaningful
protection for consumer data. Despite the differences in
privacy and legal regimes across the vast Asia-Pacific
region, APEC members have developed a system that
reflects a consensus on what constitutes sound Cross-
border data protection.

This approach of agreeing on common rules to
which companies can pledge their adherence that are then
enforceable across jurisdictions has immense potential.
The APEC model holds great promise and may be
transferable to other areas. One purpose of this forum
is to examine what those areas might be and what form
those systems should take. And to this end, this forum
will also look at the operation of codes, guidelines, and
standards in areas that the FTC does not traditionally
regulate, such as corporate social responsibility and toy
and food safety.

The government, business, and civil society
experts iIn these areas have much to teach the FTC and
other government agencies about the potential rewards and
down sides of an oversight system developed and overseen
by multiple stakeholders.

As a result of today’s program, we’d like to

have a better sense of the range of code and standards-
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1 based systems and an appreciation for what works well and
2 what does not. Our goal is to articulate a set of best
3 practices and metrics to judge these systems. Some have

4
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of cross-border codes will help us bring us closer to

that goal. And thank you all for joining us in this

endeavor.

(Applause)

MS. FEUER: Thank you very much, Commissioner
Ramirez. 1°m Stacy Feuer, Assistant Director for

International Consumer Protection in the Office of
International Affairs. 1°d like to ask the panelists for
the first panel to come up and we’ll get started right
away and delve into these i1ssues that Commissioner

Ramirez has so wonderfully set out for us.
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PANEL
THE RISE OF CROSS-BORDER CODES OF CONDUCT

MS. FEUER: Great. Well, good morning and
welcome, everyone. A few more people are getting seated,
and we’ll give our panelists time to pour themselves some
water. We don’t have coffee, but we do have water.

So, let me just state a few words. Although
there have been cross-border arrangements dating from the
lex mercatoria, or merchant law, of medieval Europe,
which stretched, my understanding is, from Western Europe
all the way to the shores of the Mediterranean and
beyond, i1n recent years we’ve seen a proliferation of a
wide variety of what we’re lumping under the title of
cross-border codes in a variety of sort of
public/private/quasi-private/multi-stakeholder formats
that really seem to be outside of the traditional
government-to-government relationships that have
traditionally been a function of public international
law. So, at the FTC, we’re curious: What accounts for
this? Why the rise of these cross-border codes now?

So, here to explain to us, we have our first
panel, and I should say that they are a really nice,
diverse, and interesting bunch. Mary Engle from the
FTC”s Division of Advertising Practices, Professor Cho

from Chicago-Kent Law School, Joe Mariano from the Direct

13
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Selling Association, Robin Simpson from Consumers
International, based in London, and Professor David
Zaring from the University of Pennsylvania. Their bios
are in the bio materials, so I won’t say anything more
about them, and I will ask Mary to kick it off.

MS. ENGLE: Good morning, everybody. For those
of you who looked at an earlier version of the agenda,
you may have seen that David V0ladeck, the Director of the
Bureau of Consumer Protection, was supposed to be here
this morning, and so 1 hope it’s not false advertising
that you’re getting me instead. But when David had a
conflict and | was asked to sub in for him today, and as
Director of the FTC’s Division of Advertising Practices,
I was happy to do so because we do have a lot of
experience with private codes of conduct and self-
regulation In the advertising area.

I think 1t’s one of the areas of commerce that
has a long tradition of success with private codes of
conduct. And it’s something that, you know, as has been
referred to as sales and commerce moves internationally
it has become more and more important. And we’ve seen it
both, you know, for the FTC in areas of national
advertising, where private self-regulation iIs a
complement to law enforcement, not a substitute, but a

complement that enables us to do our job better.

14
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But, also, there are areas in advertising where
in the United States iIn particular with First Amendment
protections for commercial speech i1t isn’t always
possible for the government to take action. There are
areas where self-regulation and private codes of conduct
can affect advertising in ways that the government
cannot. And at the FTC, we often say that self-
regulation 1s one of the tools in the consumer protection
toolbox that complements enforcement as well as consumer
and business education.

So, but that doesn’t mean that’s, you know,
even where areas where self-regulatory codes of conduct
come into play that there’s no role for the government,
and 1°d like to mention just a few areas where we feel

that government oversight and reports have been helpful

15
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the industry can really help make sure that things are --
that the progress i1s being made and point to improvements
that could be made as well.

So, for example, in the area of marketing of
violent entertainment to kids, it’s an area that the
Commission has studied for over 10 years now. And when
we First were looking at i1t, one of the things we saw was
that violent video games, for example, that are rated M
for Mature, 1t’s a self-regulatory labeling process, but
under that self-regulatory code of conduct, M-rated games
shouldn”t be sold to kids under the age of 17.

And when we first looked at i1t, we saw that --
we did an undercover shopper survey where we sent kids
under 17 iIn to try to make these purchases at retail.

And at the time back -- 1 think it was In 2000 that our
first survey was done, 80 percent of the time these
younger kids were able to buy M-rated video games.

We did a subsequent series of studies and
reports on our findings, and the last time we did an
undercover shopper survey, that had switched to only 20
percent. So, it fully reversed. Only 20 percent of the
time kids were able to buy these violent M-rated video
games. And that’s purely a self-regulatory code of
conduct that the industry itself put into place and has

taken seriously.

16



© 00 N O g b~ W N P

e T o o =
© N O O M W N B O

17

Also in the alcohol industry, we saw all three
areas of beer, wine, and spirits have implemented self-
regulatory codes of conduct limiting their -- to make
sure that their advertising is not seen by an audience
that is predominantly children. So, we feel that, you
know, there are certainly lessons to be learned here, and
we think can apply transnationally.

Another area is children’s online privacy,
where there is a Federal statute that incorporates both
regulatory and self-regulatory aspects. In the U.S., the
statute i1s called COPPA, Children’s Online Privacy
Protection Act. And it actually incorporates a self-
regulatory feature where private entities can apply to
the FTC for self-regulatory -- safe harbor status. And
in that program then companies can participate. They can
ensure compliance with the statute, and then they are

protected to some degree from enforcement action by the



I think that really helps articulate some of why the FTC
IS very interested in this topic.

I’m going to turn now to Professor Zaring and
sort of, as he knows, sort of throw out this first
question, is, you know, so why are we seeing this, not
only in the areas that the FTC is involved in, but why
are we seeing codes of conduct in the cross-border
context in a variety of disciplines.

MR. ZARING: Great. Well, thanks, and that’s a
question I hope to answer. 1It’s a pleasure to be here.
And what 1”11 do when I talk about, you know, the answer
to why is there such a rise in this sort of cross-border
code of conduct style of regulation is salt my sort of
discussion with examples from the financial sector, which
is the sector 1 know best and where 1 think global
regulatory cooperation has really developed at warp
speed.

The three reasons why 1 think that there’s a
real rise in an effort to regulate across borders
cooperatively among agencies may not surprise you too
much. The First is globalization. As Commissioner
Ramirez said, globalization is a fact. The global
economy iIs the economy now that domestic agencies need to
regulate, and, you know, the case studies, you know,

about this are manifold.

18



1 The SEC has found that over half of their
2 insider trader investigations have a foreign component,

3
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problems, which is to conclude a treaty. The United
States is unique for being essentially unable to ratify
any treaties now. But, in general, i1t takes years, if
not decades, to negotiate treaties. You have to bring in
diplomats. And the alternative, which is to have
regulators talk to their foreign counterparts or to have
regulators work with business and regulated industry
interests, has just come to look a lot easier than that
traditional public governance alternative.

So, what 1 think you see are, you know, three
kinds of responses based on these three phenomena that
give rise to the rise of cross-border codes of conduct.
And sometimes you see, you know, sort of public
regulatory responses. Sometimes you see hybrid
regulatory responses. And sometimes you see private
regulatory responses.

So, the public responses are ones that I°m

particularly familiar with, and 94_.0s.14 Tm(is0os8.6 2(om at tc, 562
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practices are kind of promising. You see them in the
private sector as well. And the idea is to find, you
know, the best In an industry, set that to be the
benchmark, and then try to meet it.

Ideally, some scholars think this can lead to
virtuous circles of regulation. You set a benchmark,
everybody meets i1t in either the public or the private
sector, and then you look around and see i1f anyone’s
innovated in a way that enables you to set a new
benchmark for better or more efficient regulation.

Okay, for public/private hybrid methods of
international regulation, | guess an example of this that
is of maybe some interest lies in the growth of
international accounting standards. So, the SEC was
interested, and as would anybody maybe to, you can see
the efficiency reasons to have companies in Stockholm,
Shanghai or Schenectady to be able to file the same kinds
of accounting results that could be interpreted by the
same kinds of people reading those reports.

But 1t was early In the “90s, the SEC walked
away from efforts to create a global set of accounting
standards. They liked American GAAP standards and they
thought, oh, well, we’re the largest capital markets in
the world, why should we cooperate with a mechanism to

create a new set of global standards that might now be

21
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inconsistent with American values.

So, the SEC walked away, but Europe didn’t.
And a private organization in London, the International
Accounting Standards Board came up with IFRS, an
accounting system that with European prodding has become
essentially the other accounting standard in the world.
So, now, the SEC and the accounting industry, as with any
public companies, i1Is faced with instead of hundreds or a
hundred or a multiple number of accounting standards,
there’s now two: GAAP and IFRS. And increasingly it
looks like there’s going to be one and 1t’s going to be
IFRS.

So, one reason to think about public/private

mechanisms of regulatory cooperation is these things can
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sometimes this is an effort to forestall regulation;
sometimes It’s an effort to manage competition, as I’m
sure we’ll hear about later from Chairman Kovacic.

But sometimes businesses have ethical or
marketing reasons to make sure that their sourcing is
sustainable, that their ingredients meet certain
standards, and you can imagine the reasons why that might
be something that might be attractive to industry. And I
think agencies can benefit from these purely private
initiatives, with the exception that they can go wrong,
as we’ve seen iIn the Karachi fire case, which maybe we
can talk about later In Q&A 1T you’re iInterested.

In my view, these private standard-setting
exercises can be useful for regulators, but they’re best
served when there are strong industry interests to comply
with those standards, and also where agencies can review
to see whether those standards are being, in fact,
complied with relatively easily. That’s not the case
with every kind of purely private mechanism of
regulation, but where i1t i1s the case, I think it’s a
promising alternative to more public approaches.

MS. FEUER: Thank you, Professor Zaring. Well,
you have brought up a lot of issues that I think will
help stimulate very robust discussion.

For now, I”’m going to turn to Professor Cho,

23
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who I believe you have a PowerPoint, and you can use the
lectern, and hear some other perspectives on this issue
of the rise of cross-border codes.

MR. CHO: Thank you. Once again, I’m glad to
be here, and thanks, Stacy, for organizing this wonderful
conference.

So, I’'m from academia, so I warn you there
might be some jargons here, but I’m trying to minimize

the use of my jargon. But thanks, David, Professor

24
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is a hard law, right, a bindingness, but what if it’s not
officially binding but still we can create something
which 1s more kind of soft but still kind of feeling we
have to abide by this. Right? So, that’s how -- that’s
why we emphasize this government network.

This kind of network -- again, this is trans-
governmental, which means, you know, this sector-
specific, like this i1s all sector-specific. They have a
specialized something, you know, we have an environmental
agency here, a different agency focusing on different
subject matter of regulation, and those kind of people,
as a people, they stay in one post for 10 years, 20
years, and then they meet their counterpart in foreign
countries and they meet many times in conferences,
seminars, and they build up some kind of, you know,
relationship, I mean, you know, some kind of
understanding. They expand their shared ground.

Of course, 1 don’t like to romanticize those
kind of -- the groovy kind of relationship, but
certainly, you know, what we see is kind of so called
epistemic, you know, professional in a kind of
understanding, shared ground. And that’s critical to
build up something, 1If not, hard treaty but certain kind
of manual, guideline, protocol, 1f you like, gentleman’s

agreement, but still this is something based on not
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1 necessarily a kind of calculation or interest but, again,
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make it formal. And 1 think that’s a kind of last stage
of, you know, this life cycle of the codes.

Finally, always the question is is it
legitimate. So, what do you mean by being legitimate?
Two things. First, is it really effective? Do they
really work? Then the next question is how we measure
that, how we, you know, quantify that. That’s one

challenge. The second one is the fairness. Okay, all

28
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MR. MARIANO: But, actually, as we prepared for
the session, and even as 1 heard all the speakers today,
I understand even more why I’m here today. It really is
a practical, real-world example of what”’s going on. Some
of the things that the Commissioner said and some of our
other panelists have said just ring so true with the
Direct Selling Association and our world body, the World
Federation of DSAs.

First, who direct sellers are, these are folks
who sell through personal explanation and demonstration,
usually i1n the home. And a great example i1s the home
party and door-to-door sellers and the like. Now, why
would we be interested in self-regulation, particularly
on a global basis? Well, you may or may not know this,
but right now there are Avon ladies, direct sellers,
floating down the Amazon River. And not just floating;
they’re selling, that’s why they’re there.

And quite seriously, Brazil is now one of the
five largest direct-selling markets in the world. China
is as well; Korea i1s as well; Russia; Turkey; and, of
course, the United States being the most mature market
and the oldest. And I dare say many of you, if not all
of you, have some preconceptions about our industry and
our way of doing business. That’s why back in the 1970s

we decided in the United States that we wanted to become

29
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the most consumer-oriented progressive trade association
in the country. And the reason for that was because of
this negative reputation that we had and, indeed, some
real potential consumer and other types of problems in
the marketplace.

So, we had an obligation to get out there.
Just as Professor Zaring was saying earlier, yes, we
wanted to make sure that we precluded the need for
regulation by government. We also wanted to make sure
that our reputation in the marketplace was clean and
deserving and that we were able to do business.

Well, take that experience of the last 50 years
in the United States and translate that now to these
other markets, in fact, more than 62 markets where we

have DSAs, and 170 markets across the world, countries

30
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literal translation issues, problems of authority. Who
are the people who are going to be doing that? What are
the standards of law that vary from market to market?
The things that apply in the United States may not very
well apply in Brazil or elsewhere. These are very real
challenges that we’ve had.

So, globalization of the i1ndustry was a
motivation; the reputation of the iIndustry, and a sort of
self-protection, while, In fact, making sure we were
doing the right things in the marketplace were our
issues. We developed a world code of behavior, world
code of ethics, which, in fact, we could not Impose on
these other 62 DSAs, but instead we said if you’re going
to be a member of the World Federation, our umbrella
organization, you have to adopt this or something like i1t
and then also have an enforcement mechanism which meets
our standards.

So, again, this was a question of creating a
model, encouraging or requiring the adoption of some form
of the model, and then making sure that there was an
effective mechanism for the imposition of the standards.
Just quickly what are the standards, things like
prohibition on exaggerated earnings claims. You can’t
run a pyramid scheme that takes advantage of people. You

can’t impose large up-front purchase requirements on
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individuals who are getting in; and, of course, general
prohibitions on unfair or deceptive practices with regard
to consumers.

Now, again, from jurisdiction to jurisdiction,
the law varies, and so we were very sensitive to that.
What have been the issues as we’ve gone forward to make
sure that all 62 at the very least of these associations
have these standards? First, the size and resources of
the market and the association there. Many of these
associations, unlike the DSA here iIn the U.S., are quite
small with limited resource, limited budget. How do you,
in fact, end up adopting and enforcing such a code?

The culture of the country. There may be a
very different consumer culture and general culture where
individuals are not comfortable going to a business or
self-regulatory organization or perhaps not even the
government to make sure that these things are taken care
of.

Communication and understanding. How do you
communicate somewhat nuanced concepts that are relevant
perhaps only to direct sellers to a marketplace that is
not familiar with this marketing method? How about the
imposition of -- seeming Imposition of a U.S. standard on
these other independent countries and markets that we

have? And then another thing that the Professor just
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mentioned, the legitimacy of the code. Is this really an
effective mechanism for, in fact, protecting consumers
or, In our case, not only consumers but also the people
who sell for us?

As we went through this process, and we’ll talk
a little bit more hopefully through the questions and
answers, we also found, as the Professor suggested, that
sometimes this was like beginning to draw a tiger and
ending up with a cat, because what we wanted to do was
take something that looked, we thought, like a tiger here
in the United States and trying to make it into a tiger
abroad. Didn’t quite always work, and it’s still a work
in progress. And 1 look forward to discussing it with
you In greater detail.

MS. FEUER: Great. Well, I like that tiger-
and-cat analogy, and 1 think it’s a nice segue to Robin
Simpson, who --

MR. SIMPSON: Why?
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for having me. It’s a great pleasure to be here. |1
teased Stacy when | received the invitation, saying that
given that 1 give the FTC quite a hard time and the OECD,
Consumer Policy Committee In the OECD, it’s extremely
sporting of them to have invited me here today.

Perhaps if I -- one of the best ways to
contribute, 1 think, to the discussion following the very
interesting submissions we just heard is to describe the
range of things where consumer organizations have been
invited to take part. Consumers International is a
federation -- a global federation -- with our head office
in London of consumer associations.

And, so, our largest member in the world is --
happens to be the main United States consumer
organization, Consumers Union, who publish Consumer
Reports. They are a founding member of Consumers

International, a very, very longstanding member. And we
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Nations on the guidelines for consumer protection, which
place a very heavy emphasis on self-regulation. We want
to see that updated.

We’re very much involved In the negotiation of
individual standards, international standards through the
International Standards Organization, I1SO. Currently 1°m
working on both financial services, money transfer
services, and energy services. We’ve done water. We
were heavily involved in the ISO 26000, the famous
standard on corporate social responsibility, which some
of you may well be aware of.

The World Intellectual Property Organization.
The G-20, I’ve spent 18 months killing myself working on
the G-20 high-level principles on financial consumer
protection. We’re rather disappointed with the wording,
though we welcome some of the detailed comment. And that
was seriously heavy -- heavy going, and we were
frustrated by the reluctance of the industry to come out
in public and debate many of these issues, but there we
are, the guidelines are up and running.

The World Health Organization codes on
marketing of food and drink to children in light of the
obesity pandemic, which is inflicting the world. We’ve
been very much involved with that. And with the

multinational enterprise guidelines of the OECD that
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Peter will be discussing with you later.

So, the range is absolutely huge. And I think
Professor Cho made a very interesting observation, which
is frequently the negotiations In the -- across the table
often are as fierce as if we were iIndeed negotiating
international treaties. And sometimes 1 want to say,
Hang on, guys, these guidelines, for heaven’s sake, you
know, nobody’s going to die out there. They’re meant to
be voluntary. And there is this ambiguity about many of
these documents. And, again, Professor Cho observed this
ambiguity.

Let me read to you something about the
multinational enterprise guidelines written by the OECD
in its own publication. And it says, “While not legally
binding, all multinational enterprises headquartered in
adhering countries are bound to comply.” Now, 1°ve tried
to deconstruct that sentence, and this is written by the
guys who drafted it. So, there is an ambiguity.

Now, personally, 1 am very pessimistic about
the prospects of taking a strictly legal approach to the
kind of codes that we’re discussing today. | think
they” Il get bogged down in interjurisdictional disputes.
I think they’ll have many of the defects of the legal
system and few of the virtues, actually, because of that

ambiguity which surrounds them.
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So, | think that the basic virtue of these
schemes, and we are in favor of self-regulation, within a
regulatory framework. We do support the concept of self-
regulation that meets the concept of a public commitment
to a certain standard of behavior. And sometimes it’s
governments that equally commit, such as in the OECD
guidelines on financial services, i1t’s effectually
governments that are committed to legislate. But, again,
nobody”s going to be able to take them to an
international court if they fail. And sometimes it’s
companies. And we’re in favor of both of those kinds of
commitments operating in parallel.

But one point which 1 do wish to make is that
many of these commitments are not just on companies; they
are indeed also on governments and jurisdictions. And
it’s quite hard to distinguish between those commitments.
They do actually run in parallel.

Last point is that there is -- we do believe
that self-regulation works best In a regulatory
framework. This is fairly common ground. The pendulum
is swinging, but there have been certain sectors,
financial services notoriously, which have been under
regulated In the traditional way. The sentiment is very
strong now In Europe on that. But I’ve also encountered

many companies who want to be better regulated. And
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maybe we”ll talk about that in due course. They are
actually remarkably relaxed about the prospect of
regulation as well as self-regulatory codes. And maybe
we’ll elaborate on that in the discussion.

So, thank you for having me, and 1711 look
forward to the day.

MS. FEUER: Great. So, this is a lot, 1 think,
for us to chew on and debate and think about. What 1°d
like to do is start by throwing out a question to the
panelists and to encourage the panelists to encourage on
each others” presentations.

We”d also like to make this fairly interactive.
So, if you do have a question, stick up your hand. We
have some microphones iIn the back and we can bring them
around to you. And, so, | don’t want to just leave the
Q&A for the end, but have i1t be part of our discussion.

So, 1’m going to throw out somewhat of a
provocative question, and 1 think everybody here might
jump at 1t. And that’s this: Do we really need these
multi-stakeholder codes of conduct? What if governmental
enforcers had better regulatory cooperation with their
counterparts, something we’ve been discussing a little
bit? For example, the Administrative Conference of the
United States just came out with a recommendation

encouraging all U.S. agencies to engage In better
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international cooperation, both substantively and in
terms of enforcement with their foreign counterparts. If
we have better government-to-government cooperation, do
we really need these multi-stakeholder, public/private
hybrid schemes? Or is there still a role for them? And
1”11 throw that out to whoever wants to take it Ffirst.

MR. MARIANO: Let me try, because I’m the
quasi-private sector guy here, even though I work for a
nonprofit. You know, clearly 1 think even within the
confines of the United States the regulatory framework
for every industry can’t be as thorough as a self-
regulatory framework can be. So, translate that to a
global environment and you see the challenges of both the
substantive knowledge that would be required of
government regulators, as well as the resource guestions.

In the United States you all know better than I
about the challenges that we see for consumer protection
organizations domestically. Now on a global basis you’re
talking about the marshaling of those resources. And 1
think the only way to make sure that there is this
complementary system of self-regulation and government
regulation is to, iIn fact, make sure that there is
sufficient self-regulation.

MS. FEUER: Let me ask Mary if she has any

thoughts about that. If we just had better enforcement
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cooperation and regulatory cooperation with our
counterparts abroad, would we still need these cross-
border codes of conduct?

MS. ENGLE: No, I agree with Joe, because, |
mean, they are complementary. You know, they’re not
substitutes. And I think It is a good point about the
depth of experience. | mean, the FTC i1s a primary law
enforcement agency, but we are regulators as well. And a
regulator can’t know all the ins and outs and doesn’t
have the flexibility, also, to adjust things as times
change, as technology changes. So, 1 feel like 1t’s --
and just even the resources. You know, there iIs just way
more out there. 1 mean, that’s the thing I really see on
a day-to-day basis is just the kind of enforcement and
monitoring that the private codes can bring to bear

really adds to the ability of the government to police

the market.

MS. FEUER: Robin, can I --

MR. SIMPSON: Yes, I would like to comment on
that. Yes, we definitely do need another forum than

simply government regulators cooperating with each other
because just because -- 1 mean, although 1 think there
are instances of under regulation It doesn’t necessarily
follow that regulations are that wonderful.

I mean, right down the road from here in Blair






1 services sectors in the last decade, yes, of course

2 that’s true.

But you need third parties at the table.
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whether they’re adding adverse chemicals to the milk,
which then gets turned into some sort of food product
that gets added to another food product that gets
eventually sent to you American consumers?

And, you know, there’s been this view that you
could regulate that at the choke point, at the ports,
when it enters the United States you could apply American
regulatory and safety standards to the product. But I
think increasingly food and consumer product regulators,
and I guess we’ll hear more about this later, think that,
you know, it’s better to go with a whole process
approach, where somebody’s looking at every part of this
process of creating these consumer products, even though
the regulators themselves may, in fact, pay particular
attention to those choke points. And maybe the HSA
process is a little bit like that.

But if you’re going to engage in that kind of
whole process regulation, then 1 think it’s great to be
able to leverage the private sector as well. And, I
mean, | also agree that i1t’s worth noting -- 1It’s worth
figuring out whether, you know, the private sector may be
able to innovate in coming up with regulatory standards
that are useful. And i1t may be more easy for them to
come up with novel approaches to solve regulatory

problems than it is for regulators themselves. And of
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course regulators can always ratify those innovations
with regulation later, so that’s another thing the
private sector offers maybe.

And then finally | agree with Mary. There’s
this question of, you know, are you setting standards or
are you engaged in enforcement. And if 1t’s enforcement
that’s your big question, then maybe enforcement
cooperation can get you a lot of the place to where you
want to go. But if you’re setting standards that apply
to a whole industry, it seems that there the costs and
benefits may work out differently.

MS. FEUER: Professor Cho, any thoughts?

MR. CHO: Yeah, let me say two things. First
of all, you know, the first one is talk and second thing
is about money. The first, talk, you know, enforcement
is only part of the regulation. You know, you have to
know what to enforce and why to enforce, right? So, you
deal with from the American -- the government
perspective, you deal with two different entities. The
first one is private sector regulatees; and second 1is
your equivalent and counterpart in other countries. But
iT your regulatees iIn other country is not very clear

about why you’ve enforced this, right, there’s no strong

effectiveness of this kind of control. So, my point here

is communication should come first before the control.
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So, you have to invest in more time In the communication
and delivery why and what to enforce and why.

And second i1s money. Actually requires a lot
of money to enhance this kind of international
corporation, but this is true, you know. |1 would be
happy to see this kind of conference in Shanghai and
Korea and in African countries. And, also, they need
capacity. So, American or European countries, which

afford those kind of resources, they have to lend a hand

to enhance their capacity. That, 1 think, Is important
factor.

MS. FEUER: So, these are all really
interesting points. | have a ton of questions, but I do
want to see if there are any questions in the room. 1

see Scott. |If you could just wait for the mic and
identify yourself.

MR. COOPER: Hi, I’m Scott Cooper with the
American National Standards Institute, and I think this
is a great first panel because 1t’s discussing the
issues, | think, that hopefully the following panels will
get into in more detail. 1I’m also pleased to hear that
there seems to be consensus that there is a role for
codes and standards, and private sector efforts have to
be part of that system. And there has to be obviously a

continuity between the public and the private side on
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that.

One of the things that I think that needs to be
discussed, though, and 1°m hoping that this very expert
panel can at least begin that discussion, Is a point that
Mr. Simpson made, is that sometimes it’s so difficult in
the meetings to develop the code or develop the standard
or develop the public/private relationship that sometimes
it’s just sort of sent out and people walk away and they
go back to whatever they were doing before.

And In most cases, | don’t think 1t’s the
standard or the code that is likely to be the problem. 1
mean, when there’s lead In toys, i1t’s not the toy
standard. There’s no toy standard in the world that says
it’s okay to have lead in toys. It’s the conformance to
that standard. It’s the testing, inspection, and
auditing to that standard, 1 think, is the problem.

And it comes up to what 1 think Professor Dave
Zaring was saying, is that you can do all the iInspection
you want at Newark or Long Beach, it won’t make any
difference on global supply chains. You have to go to
the field or to the factory. And then the U.S.
Government has no standing overseas. So, it has to be
third-party i1f you’re really going to be successful at
that, but it’s got to be, 1 think, accredited. It’s got

to be reputable third-party, not just any third-party.
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And 1’11 throw out the example of the credit-rating
agencies that went from giving subprime mortgages AAA to,
you know, CCC in i1t seems like a period of a few days.
So, you need to have that oversight to make

sure that even your third party is doing well, but that

should be, 1 think, the discussion, that if we are in
agreement -- general agreement that third party is
important, that codes in private sector -- in

public/private sector enforcement is important, how do we
effectuate to make sure that that’s actually going to
succeed i1n the real world. What are the practical
solutions that we need to develop here?

MS. FEUER: Wow, so, that’s a very pragmatic

question, 1 think, not just sort of why are we seeing

these arrangements, but -- and 1 think we”ll be touching
on this throughout today -- you know, what makes them
effective, what makes them legitimate. Does one of my

panelists want to take a crack?

MR. MARIANO: 1’11 try again first. 1 think
from a private sector perspective one of the things that
makes the standards which we have agreed upon effective
and credible, with our own members, the people who are
subject to our self-regulatory code, is, iIn fact, the
threat of real government action and enforcement, i1f you

don’t abide by our standards or more importantly what may
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be a similar or even lower standard from a government
perspective. And 1 think ultimately, especially when
you’re challenged for resources in terms of enforcement,
even within the private sector self-regulatory
organization, it’s the teeth of the government that
ultimately gives that real value.

Now, how the government, you know, develops
those resources to make sure that you actually are able
to enforce is another question.

MS. FEUER: Right, and 1 think that gets a lot
to issues of sort of design, because we sort of lumped iIn
a whole range of mechanisms under this term “enforceable
codes of conduct,” and 1 think, you know, some have more
government involvement, some have less government
involvement, and 1t will be something interesting to
explore.

Anyone else want to take a crack at --
Professor Zaring?

MR. ZARING: 1711 just say that iIn some cases,
you know, you can hope for labeling to be -- you know, if
that’s of interest to, you know, the industry that’s
being regulated either privately or possibly publicly,
and 1f the label that says “we’re In compliance” is
perceived by them to be something of value, then 1 think

it might be an opportunity for private sector regulation
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to have a real effect.

And 1 think 1t’s -- you’re right, it’s not the
case that that’s going to be the case In every private
regulatory process. And, also, and this i1s a bit
orthogonal to the point, but Sungjoon and I both briefly
touched on 1t. You know, one thing you have to worry
about with the private codes of conduct is, you know,
were these arrived at legitimately, were they open for
the sort of comment or the sort of good administrative
practices that we expect from public regulation. And
maybe that’s another way of figuring out whether you’re
in a promising area or not, how are these codes devised,
and how can they be amended.

MS. FEUER: Yeah, and I think that’s a
particularly interesting point in the cross-border
context because, for example, Robin was talking before
about the U.S. and the EU, but there is a whole world out
there, and 1 think one of the questions is as these codes
proliferate are they just U.S./EU codes or who else is
coming to the table.

And I was very interested with Joe’s image of
the Avon ladies floating down the Amazon and the idea
that there are all these sort of developing markets
coming Iin. And I wonder i1f any of 