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to shares of Common Stock should be 
passed through to the accounts of 
Participants. 

29. The Applicant states that the 
requested exemption is protective of the 
rights of Participants and beneficiaries 
because they had the opportunity, at 
their own discretion, to participate in 
the Offering on the same terms as every 
other Shareholder. The Applicant 
stresses that Participants and their 
beneficiaries had no obligation to 
exercise their Rights, and in fact could 
not exercise their Rights if the 
Subscription Price was below the 
Closing Price on January 14, 2011 (any 
Rights not exercised by the Participants 
simply expired). The Applicant states 
that the terms of the Offering were 
described to the Participants in clearly 
written communications, namely the 
401(k) Participant Instructions and the 
401(k) Participant Election Form, and 
that the decision by Participants to 
exercise Rights held in their Plan 
Accounts of the Participants in the 
Offering was strictly voluntary. Finally, 
the Applicant notes that neither TIB nor 
any of the Plan fiduciaries placed any 
pressure on Participants to exercise 
their Rights in the 
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1 The changes to the Act enacted in the 
Appropriations Act only apply to the FY 2012 
selection process. The relevant language would 
need to be included in next year’s appropriations 

during rulemaking and during the 
effective period of the regulation while 
respecting the copyright associated with 
the standard? 

• What are the best practices for 
incorporating standards by reference in 
regulation while respecting the 
copyright associated with the standard? 

Voluntary Consensus Standards and 
Cost-Benefit Analysis. Standards 
developing bodies, including not-for- 
profit organizations, use a variety of 
cost-recovery models as part of their 
overall way of doing business. OMB 
believes that it may be helpful for the 
purposes of the Circular and for the 
evaluation of costs and benefits of 
significant regulatory actions pursuant 
to Executive Orders 12866 and 13563 
for Federal agencies to have a basic 
understanding of the costs associated 
with the development of private sector 
standards, in addition to the purchase 
costs of standards. Similarly, agencies 
and the public should have an 
understanding of the overall resources 
and costs that would be involved if 
Federal agencies were to develop 
government-unique standards. Both of 
these can be elements in determining 
when it is practical or impractical to 
incorporate a voluntary standard into 
regulation or otherwise adopt a standard 
in the course of carrying out an agency’s 
mission, as compared to developing a 
government-unique standard. 

• What resource and other costs are 
involved in the development and 
revision of voluntary standards? 

• What economic and other factors 
should agencies take into consideration 
when determining that the use of a 
voluntary standard is practical for 
regulatory or other mission purposes? 

• How often do standards-developing 
bodies review and subsequently update 
standards? If standards are already 
incorporated by reference in regulations, 
do such bodies have mechanisms in 
place for alerting the relevant agencies 
and the public, especially in regard to 
the significance of the changes in the 
standards? 

Using and Updating Standards in 
Regulation. Federal agencies have 
adopted various methods of using 
standards as a basis for regulation. They 
have also developed different 
approaches to updating standards that 
have been referenced or incorporated in 
regulations. 

• Should OMB set out best practices 
on how to reference/incorporate 
standards (or the relevant parts) in 
regulation? If so, what are the best 
means for doing so? Are the best means 
of reference/incorporation context- 
specific? Are there instances where 
incorporating a standard or part thereof 

into a regulation is preferable to 
referencing a standard in regulation (or 
vice versa)? 

• Should an OMB supplement to the 
Circular set out best practices for 
updating standards referenced in 
regulation as standards are revised? If 
so, what updating practices have 
worked well and which ones have not? 

OMB recognizes that changes in 
technology and the need for innovation 
can result in the updating of private 
sector standards in a turn-around time 
of two years or even less. Where such 
standards are already incorporated into 
regulations, these changes can suggest a 
need to update the relevant regulations 
as well and, in some cases, can result in 
a need for regulated entities to purchase 
the newly updated standards on a fairly 
routine basis. In addition to the costs 
associated with the continuing purchase 
of such standards, rapid update cycles 
may make it difficult for the regulated 
public to understand the nature and 
significance of the changing regulations. 

• Is there a role for OMB in providing 
guidance on how Federal agencies can 
best manage the need for relevant 
regulations in the face of changing 
standards? 

• How should agencies determine the 
cost-effectiveness of issuing updated 
regulations in response to updated 
standards? 

• Do agencies consult sufficiently 
with private sector standards bodies 
when considering the update of 
regulations that incorporate voluntary 
standards, especially when such 
standards may be updated on a regular 
basis? 

Use of More Than One Standard or 
Conformity Assessment Procedure in a 
Regulation or Procurement Solicitation. 
OMB recognizes that, in some instances, 
it may be best, in terms of economic 
activity, if a regulation or procurement 
solicitation sets out a requirement that 
can be met by more than one standard 
and more than one conformity 
assessment procedure. In some cases, 
however, allowing the use of more than 
one standard or conformity assessment 
procedure may not be possible or meet 
the regulatory or procurement objective. 
For example, doing so may be precluded 
by statute, and an alternate standard or 
conformity assessment procedure may 
not provide an equivalent level of 
protection as the standard or conformity 
assessment procedure selected by the 
regulator. 

• Should OMB provide guidance to 
agencies on when it is appropriate to 
allow the use of more than one standard 
or more than one conformity assessment 
procedure to demonstrate conformity 

with regulatory requirements or 
solicitation provisions? 

• Where an agency is requested by 
stakeholders to consider allowing the 
demonstration of conformity to another 
country’s standard or the use of an 
alternate conformity assessment 
procedure as adequate to fulfilling U.S. 
requirements, should OMB provide 
guidance to agencies on how to consider 
such requests? 

Other Developments 
• Have there been any developments 

internationally—including but not 
limited to U.S. regulatory cooperation 
initiatives—since the publication of 
Circular A–119 that OMB should take 
into account in developing a possible 
supplement to the Circular? 

• Does the significant role played by 
consortia today in standards 
development in some technology areas 
have any bearing on (or specific 
implications for) Federal participation? 

• Are there other issues not set out 
above that OMB might usefully seek to 
address in a supplement? 

Cass Sunstein, 
Administrator, Office of Information and 
Regulatory Affairs, Office of Management and 
Budget. 
[FR Doc. 2012–7602 Filed 3–29–12; 8:45 am] 
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