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PROCEEDINGS

MS. MICHEL: Thank you, and welcome to the
first in a series of FTC hearings on the evolving
intellectual property marketplace. 1 am Suzanne Michel.
I*m the Assistant Director of Policy in the Bureau of
Competition here. If you have any questions throughout
the day, please feel free to ask me or any of the people
that you see with one of these name tags like I have,
with the blue around the corner. We"re all working on
the project, and we"ll be able to help you.

I*m going to make a couple of security
announcements and then introduce Chairman Bill Kovacic
for opening remarks.

First of all, in the case that there is a fire
alarm or evacuation, please walk directly across the
street in front of Georgetown Law School. We will be
rallying there, and we will have to check off that
everyone who came into the building came out of the
building.

IT you do go out for lunch, we*ll be having an
hour and a half lunch break. In fact, you will have to
go out for lunch. There"s no food in the building. 1
believe you do need to go back through security when you
come back in, so please give yourself a couple of
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minutes to do that.

Chief Judge Michel would like to start promptly
at one o"clock and 1 know that no one will want to miss
his remarks. | had a preview and a discussion yesterday
vefkhaentarhdl obserswYitytPRantekBoNiss it.

IT you see any sw4dudem/hy jpivity, please letany
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itself ought to continue, and the view of a number of
observers in thinking about what the way ahead of the
agency should be focused heavily on the conception of
what the agency®s comparative advantages and possible
contributions to policy-making were.

And the most formative event at that time was a
report that the ABA did in 1969 that said that the high
ground for the Commission consisted of following a
couple of specific approaches.

First, there was the view that the Commission
would pay the rent by dealing with the difficult issues.
To paraphrase Jack Kennedy, we do the hard things
because they are difficult, and we take them on because
they involve some of the most complex and intricate
issues. The Commission®s comparative advantage, given
its institutional features, ought to consist of taking
on questions that involve particularly complex issues of
law and economics.

Second, was that the configuration of the Agency,
which is partly an enforcement body, it is partly a
think tank, it is partly an organ for research and
policy, it is partly a device to convene discussions
of important issues, ought to consist in using all of
these tools in a way to come up with more
comprehensive diagnoses and assessments of specific
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phenomena and to develop solutions that reflect a
thoughtful, careful use of all the tools at its
disposal.

That"s exactly the subject matter of the program
today, which in many ways is an extension of activities
that the Commission has pursued iIn various forms over
its lifetime, going back to formative initial cases in
its first decade, but more recently to a fuller and more
elaborate use of all of the policy-making instruments at
its disposal.

What do these proceedings reflect or
acknowledge? First, is coming up with good solutions
with respect to intellectual property. Competition
policy requires a genuinely multi-disciplinary
perspective. The historical tendency was to focus on a
specific discipline and to develop a deep understanding
within that discipline is simply iInadequate in this
area.

I think all of us have come to recognize that
the fields of competition law and IP law In many ways
reflect different cultures, different disciplines,
different fields of preparation, and a flaw in
policy-making in the past was the failure to integrate
them, and as a consequence, with the application of only
one discipline, one saw serious policy distortions as
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one field or the other tried to equilibrate, to push
back what were perceived to be excesses generated in the
institutions and decision-making of the other.

So today®"s program is in part a recognition of
the 1mportance of doing genuinely interdisciplinary
work. The second is the recognition that institutional
arrangements count and matter a great deal, that to a
large extent, when we have discussions about specific
topics or phenomena, when you go to conferences and
certainly when you go to academic settings, there"s a
tendency to focus on issues of doctrine, abstractions
related to the theory associated with the choice of
specific substantive standards.

What"s neglected is a discussion of the
institutional arrangements through which doctrine is
developed and applied over time, and of course doctrine
isn"t suspended in air. It runs on institutional
platforms, and the society that hopes to achieve
superior broadband-like policy results can"t do so if
it"s running policy on dial-up institutions.

So part of the initiative here has reflected an
effort to focus on the institutional arrangements
through which policy is made and to ask how can they be
improved, because | think this is part of a greater
global awareness, that the jurisdiction that achieves
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superior institutional design, achieves superior
substantive outcomes while minimizing the cost of
applying those institutions is going to have an enormous
degree of competitive advantage over time, and its
citizens will enjoy greater prosperity because the
effort to get the institutional arrangements right has
proceeded with a great degree of continuing effort.

A final thought about the approach and
philosophy that animates these proceedings today. We
see this as part of a continuing conversation. As
Suzanne and her colleagues will point out, this is first
of a series of events. We found increasingly that
rather than trying to point to a single decisive event,
where everything is tied together in a conclusive way in
a particular field, that in areas such as this one, the
model that works best is to have a continuing series of
discussions and public consultations.

We see this as the first of several sessions,
but 1 would anticipate over time, given the investment
that"s been made in the past, that what will

characterize success iIn this area iIs a continuity of
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indeed as an enforcement body with respect to matters
within our formal legal competence, to make this an area
in which we continue to return to basic issues overtime.

As part of that process, we welcome your
thoughts about what the empirical agenda might be, what
the appropriate format for consultations ought to be in
the future, and both by your direct participation and
through the providing of public comments, we do welcome
efforts to intensify and carry out that discussion over
time.

I want to finish by thanking perhaps the most
important ingredient of making this a successful
process. The indispensable element of making this work
are the contributions of our panelists, and when you-"ve
looked at the good results that 1 think we"ve achieved
in the past, there"s been a continuing theme about that.
Very capable people generously put in a great deal of
time to think through these issues and to bring those
insights to bear in the process.

I can*t say how much we are grateful for your
willingness to commit your time to doing this, and I
think throughout the day, certainly when | get the
chance to read the transcript, and it"s quite fortunate
that we do have a record that becomes available over
time, | know that 1 will see again, as a result of these

For The Record, Inc.

(301) 870-8025 - www.Ftrinc.net - (800) 921-5555



© 0o N o o A~ W N PP

N NN N NN P R RBP R R R R R R R
aa A W N B O O 00 N O 00 A W N —» O

10

proceedings, exactly that kind of dedication of effort
and those kinds of insight.

We are extremely grateful to you for committing
your time and effort to doing this and to giving us the
benefit, not just of theory, but to show us how theory
has met practice in a variety of different areas.

Last, let me thank two groups. First, I want to
give my thanks to an institution that helped us set down
this path in 2001-2002, and that"s the Patent and
Trademark Office. When the Department of Justice and
the FTC and the PTO first formulated the hearings that
were set in motion in 2001 that led to the To Promote
Innovation report in 2003, it was the willingness in
many ways of the Patent and Trademark Office to join us
in that collaboration.

I suppose if the PTO had approached us and said,
“We would like to have 20 or so days of hearings on the
quality of antitrust enforcement,” I might not have
regarded that as a friendly suggestion. 1 might have
seen it, if 1 were narrow minded, which of course I™m
not, as a threat.

Yet the PTO joined us in that effort, even
though in many ways it raised questions that were very
difficult for them, and the willingness to engage iIn
that discussion, not only to reach consensus about some
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of the points, | regard as a singular example of sound
public administration, and we continue to realize the
benefits of that collaboration.

I also thank my colleagues here at the FTC, and
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I welcome you again I look forward to a very
fruitful discussion, and indeed the first of many good
days to come in the years ahead. Thank you, Suzanne.

MS. MICHEL: Thank you.

(Applause.)

MS. MICHEL: Thank you very much, Chairman
Kovacic. 1 will stop blushing In just a second. If I
could call up our first set of panelists now, and

we"ll get started. Thank you.
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PANEL 1: DEVELOPING BUSINESS MODELS.

MODERATORS:

SUZANNE MICHEL, FTC, Bureau of Competition

ERIKA MEYERS, FTC, Bureau of Competition

PANELISTS:

MALLUN YEN, Vice President, WW Intellectual Property,
Cisco Systems, Inc.

PETER N. DETKIN, Founder & Vice Chairman, Intellectual
Ventures, L.L.C.

DANIEL P. MCCURDY, CEO, Allied Security Trust; Chairman,
PatentFreedom, LLC

RAYMOND MILLIEN, Founder, PCT Companies and CEO, PCT
Capital, LLC

BRIAN KAHIN, Senior Fellow, Computer & Communications
Industry Association

MS. MEYERS: Good morning. I1°m Erika Meyers.
Thank you for coming to the FTC"s first hearing on
the evolving IP marketplace. In our first panel we will
explore the emergence of new business models involving
the buying, selling and licensing of patents and the
implications these developing business models have on
patent valuation and licensing.

We have a wonderful group of panelists with us
today who will discuss these significant changes. First
up will be Ray Millien. Ray is the Founder and Chairman
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of PCT Companies, a family of companies providing
intellectual property-focused legal, lobbying and
advisory service for the knowledge economy. Before that

he was General Counsel for Ocean Tomo, the couner2000 TD39s d pro
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collaborate. Mallun started at Cisco as the company®s
second intellectual property attorney and went on to
build a group that now consists of over two dozen
professionals.

With the important job of closing the
presentations is Brian Kahin. Brian is Senior Fellow at
the Computer and Communications Industry Association,
and he"s also a Research Investigator and Adjunct
Professor at the University of Michigan School of
Information. He"s authored several papers and held
other academic and government positions relating to
intellectual property.

Suzanne Michel will be moderating, so without
any further ado.

MR. MILLIEN: Thank you. 1 guess I"m batting
lead off today. Good morning. My name is Ray Millien.
I*m the CEO of PCT Capital and chairman of the PCT
Companies. 1°m charged today with introducing the
topic of the evolving IP marketplace.

Therefore, what 1 want to do is just put this iIn
perspective, both economically and historically about
how we got here. I know there®s a lot of what I call
Wall Street Journal hype in terms of patent reform,
P-LECs, non-practicing entities and all the other names
that are out there, and we"re all talking about what"s
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land, labor and capital. In other words, you needed

land to build factories. You needed labor to work in
those factories, and you needed capital to buy the
machines for those factories, and then Alvin noticed that
around 1950, really the measure of wealth is becoming
more capital and intellectual property, and we are now

in the third wave so to speak.

To present some further empirical data, Ned
Davis Research, following on some research that was done
earlier by Brookings Institute said: Look, if you look
at the components of the S&P 500, and the S&P 500 are
the 500 largest publicly traded companies in the U.S --
if you look at their value, their book value and
separate that by tangibles and intangibles, you will
notice iIn 1975, less than 20 percent of the value of the
companies on the S&P 500 were really attributable to
intangibles.

IT you look 30 years later, that value is almost
80 percent, and we know that IP is the largest component
of intangibles, so therefore there"s been what we call
sort of like an 80/20 inversion.

Now, let"s look at some interesting facts. Back
in 2005, the economists noted that as much as three
quarters of the value of publicly traded companies in
America comes from intangibles assets, really validating
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the Ned Davis Research.

They also noted that for the first time since
the industrial revolution, fewer than 10 percent of
American workers are now employed in manufacturing, and
by 2008 that number is probably closer to 5 percent, so
we are becoming very much a white collar society, the
output of which are intangibles. That"s how we"re
measuring wealth these days, and that"s how we"re
measuring the values of our companies.

Global licensing revenue is greater than $150
billion and growing 25 to 30 percent year. |If you look
at the US IP settlements and judgments in 2006, they

total over $3.4 billion, and if you look at sort

eTly,000 measuring the v320006.0Tr 58ng tf our n 200ng tgmen $
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Going from left to right, we"re going from
historical to future, and then from top to bottom on the
Y axes there, 1"m going from quote, unquote, low quality
transactions, highly frictional transactions, to more
high quality transactions, less frictional transactions.

Historically, IP was really a feudal system. |IFf
you look back 30 years ago, the IP game was really
dominated by the IBMs and the GEs of the world and their
patent lawyers. You had a very few companies that owned
most of the patents, and that was really the IP game,
and then people just basically did a lot of defensive
cross-licensing. Then companies like IBM got into
royalty-based industry licensing and then into expansion
licensing, licensing companies outside of your core
business areas.

In present, now we have companies doing IP based
M&A where they"re buying a company, not because of its
revenue, but because of its IP position. You have
patent licensing and enforcement companies, P-LECs, or
what some people refer to as NPEs, non-practicing
entities, or some people refer to as patent trolls.
Those are sprouting up.

And now you have people doing patent pools,

whether i1t be defensive or offensive. With Ocean Tomo

20 0.0ne have compalamskchs alO 0.0ne haive or.dso000 cmO.0o
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there are a lot of web portals popping up which are more
like the business to business models like yet2.com,
Tynax, Deans List, Patent/Bid-Ask, so on and so forth.

In the future, you“"re really going to see an IP
for the masses, where IP is treated more like a
commodity, like pork belly futures and oil and so on and
so forth, and right now, you have people developing IP-
based hedge funds, where they"re picking stocks based on
the companies®s IP portfolio, and we have IP indexes
like the Patent Board®"s Wall Street Index or the Ocean
Tomo 300.

You are going to see in the future urban IP
zones. You“ve heard of the empowerment zones. The next
wave 1s going to be urban IP zones, like American
Express is pioneering in Upper Manhattan to develop the
economic areas in Harlem.

Then you"re going to see traded exchanges for
license rights, like the IP Exchange in Chicago that
people are developing now, sort of the NASDAQ and New
York Stock Exchange for intellectual property, and
that"s sort of where we"re headed.

There is still a problem with IP today. That

is, the IP assets are not very liquid, and historically IP

sellers haven®t been really able to locate IP buyers
readily and easily. These days, iIf you own a hundred
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capital, going out and acquiring IP and employing
different strategies to monetize that, whether it be
arbitrage or what have you.

Then you have your IP technology development
type companies like AmberWave, QualComm and Rambus.
Those are companies, traditional-like companies but who
may develop IP, who spend a lot of money on R&D but may
not actually get the actual product or service to the

consumer but rather licenses ( 7Ten ycstt ratv7uy)TJET1.00000 0.0
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firms, who are probably not doing much business in light

of the mortgage-backed securities meltdown, but iIn
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Then in the 14th business model you have IP
transaction exchanges, and those are what 1 mentioned
earlier going to the future, people trying to be the
NASDAQ and New York Stock Exchange of IP.

The 15th business model are defensive patent
pools, funds and alliances. These are companies that
really function like the private equity model, and 1
won"t steal Dan®s thunder there, so 11l go quickly
through this, but in essence those are companies that
are raising capital and pooling patents either for
offensive or defensive purpose.

Then you have companies that focus on technology
and IP spin-out financing. In other words, those are
companies that are helping Fortune 500 companies
that have developed some intellectual property, but that
IP is outside of their core areas, so therefore they
provide financing to spin that IP out into start-ups or
smaller companies who may take that IP and develop
actual consumer based products and services.

Last, but not least, we have patent based public
stock indexes, like the Ocean Tomo Indexes or Indices,
and the Patent Board®"s Wall Street Journal scorecard,
and again, those are companies that are facilitating
trading and hedge funds that are focused on IP based
quant models.
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That"s a summary of the business models in the
evolving IP marketplace, and with that I*1l turn it over
to my fellow panelists.

MS. MICHEL: Thank you very much, Ray, and let
me comment: Ray has done a great job of packing a lot
of information into a small time and exactly the
information we needed to lead off this panel. We do
plan to post all the slides on the web site for the
conference, so that if you didn*"t catch it all, you can
get i1t there.

We 1l turn next to Peter Detkin.

MR. MILLIEN: 1It"s a good thing I*m from
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my fellow panelists, | want to see if | can reserve some
time for rebuttal here.

So you heard from Ray about the market and what
is evolving out there. 1°m going to talk a little bit
about why and Intellectual Ventures” place in that
market, so we"re going to dive a little bit deeper on
one of the models, and 111 touch on some others.

Why does the market exist? Like any market, it
exists because there"s a demand for 1t. The current
market undervalues iInvention and discourages innovation.
111 get a little more into that, but the simple fact is
the objective facts are that markets don®"t pop up for no
reason. They exist because there"s a demand for it.

Congress is addressing some of it, but as often
happens in capitalist societies, the free market is
addressing it as well, and 1 think there®s some very
interesting questions for the FTC to look at.

Let"s never forget, I mean, 1 started this
presentation off, and I don"t know if you caught my
title slide, according to the Constitution, the point of
the patent system is to promote the progress of science,
and so the key question I think we need to look at is:
Are inventors and innovations better off with the new
free market models emerging and evolving or not? Let"s
not focus on individual competitors. That"s not what
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antitrust law is about. That"s not what patent law 1is
about. Let"s focus on invention.

What are the sources of invention? Quickly,
this comes from an SBA report. 60 percent of the
patents granted are actually so called small inventors,
which is a defined term in the Patent Office
regulations. 40 percent are large corporations.

Of course, the patent revenues -- 1 have to be
honest, 1 saw Ray®"s number. |I1*m a little distrustful of
the $150 billion number that he put up. 1%ve seen
that reported before. However, he also noted that 1BM
was roughly a billion, and a number that we all know
about. I find 1t hard to believe that if IBM was at a
billion, the entire market is 150 billion.

So another call, another challenge to the FTC is
this discussion needs data. This argument desperately,
desperately needs data. There"s a lot of anecdotes out
there. | remember when this discussion first started
four years ago. Everybody was all up in arms about the
Dell injunction case, because iInjunctions was the big
issue. In the eBay case, the Supreme Court did what the
courts do, which they tweak the law as we all know, and
dealt with the Injunction issue.

But everybody was talking about how Dell had to

stop shipping the laptop because of a patent on a modem

For The Record36t3yl.0n8Ff a mok-bcO 0.0000 O
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that was on a small piece of a modem and meant the
laptop got shut down. It turned out the case didn"t
exist. It was urban myth. There are a lot of urban
myths out there. We need data.

Looking at the technology marketplace from the
user view, that is the large corporate view, the large
corporations, Moore®"s law is almost -- iIt"s an economic
law, but 1t"s as immutable as the law of gravity in the
semiconductor industry. It also applies in all other
industries. There"s a lot of integration going on.

There®s a lot of inventions that are being used
by companies that didn®t come from those companies. |
mean, I1*11 have to pick on Mallun for a second because
she"s sitting here, but I"m sure Mallun will tell you
that Cisco does not have all the patents on routers and
networks.

They have a large percentage. It"s a very
innovative company, but they don®"t have them all. |
know at Intel we didn"t have all the patents on
semiconductors, a lot of other good companies out there
did.

So Intel needed access to invention rights, and
that"s what patents are. They"re dry pieces of paper.
They represent invention rights. Just like we don™t
talk about deed law, we talk about land. Patents
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represent inventions, and Intel needed access to the
inventions of others, and they needed to share IP within
an ecosystem, and of course they needed to avoid
financial pitfalls. They want to avoid royalty
stack-ups.

From the inventors®™ standpoint, they just want to
be paid. Inventors want to invent. They don"t want to
spend years -- you heard Ray talk about, and 1711 talk
about 1t a little bit more, the difficulties of being
paid. It"s hard for somebody to invent, and then if
they invent something cool and new and they make a
router go 10 percent faster, they“re not going to start
a company that"s going to go compete with Cisco, they

would be nuts, but they would like to license it to

Cisco.

Well, they can knock on Mallun®s door and have a
nice discussion with Mallun. 1 sorry, 1 don®"t mean to
pick on Mallun. 1711 pick on Doug at Palm. They can knock

on Doug®s or Mallun®s door and start the licensing
negotiation which here®s another immutable law. It"s
another 18 to 24 months. |It"s interesting, 18 to 24
months, Moore®s law, that®"s law of licensing. We~ll
call it Detkin®s law.

18 to 24 months in licensing negotiations, I1°11
guarantee you, but you know what? During that time he"s
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not inventing, and that"s what he wants to do. That"s
from the small iInventor®s standpoint, and this is
supposed to be an avatar of a friend of mine, who has a
patent by the way, and 1 got it for him. The Ffirst
patent I wrote in 20 years, and he got what he paid for
it. 1 did 1t for free.

From a corporate perceptive, R&D budgets are
under pressure. Patent portfolios are underutilized.
People invent things that they don"t use. They have the
rights to them. They have a right -- the shareholders
have a right to see a return on those iInventions, but
it"s something the corporation is not currently using,
and of course patent enforcement is not for the faint of
heart or small of pocketbook.

What that leads is kind of a big guy versus
little guy syndrome. Big companies frankly benefit from
a disorganized market. They take a viewpoint that
whenever you go to one of the patent law focused
conferences, not one that"s like this, you go to patent
law focused conference and there®s always a panel on how

to avoid paying? What are the latest techniques? What
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As | said, Detkin®"s law, 18 to 24 months of license

negotiations, litigation of at least two to seven years, and
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of course, if you don*t like the law, try to get it
changed.

Small inventors have few options. Ray talked
about this eloquently, but there is no market to get the
inventions for that guy who made the router go 10
percent faster. He"s got no efficient way for getting
that license to Cisco. He"s got a hard choice. Does he
keep Inventing or does he go try to negotiate with Cisco
or Palm or whoever?

That leads, by the way, to a swing from the
fences mentality. |If I"m going to litigate, 1"m going
to ask for a lot of money because | have got no choice.
It"s a two to seven year long slog that leads to the
so-called troll syndrome.

This was all analyzed by a professor, 1 hope 1
don®t mispronounce his name, Elhauge, a professor at
Harvard Law School who wrote a very influential paper,
copies will be available In the back, and he examined
using language that only economists can love with lots
and lots of formulas, but his conclusion was that the
current system of damages leads non-inventors to
appropriate patents for less than their value, thereby
discouraging investment in invention.
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significant legislative reform under discussion.

Interesting, the FTC, of course, published its
report in 2003, which everybody now holds up and says,
This proves the need for reform, but if you look at the
reforms that are proposed in the FTC report, it has no
bearing whatsoever on reforms that are in the current
drafts of the legislation, so I would urge folks before
they use that as a basis for reform to actually read the
FTC report.

There"s a lot of claims that are out of control,
filings and damages awards. Again we need data because
the fact is litigations are down or flat in the last
several years. Dan McCurdy®s own web site has year to
date as of 2008 data. It shows that NPE litigation is
only 4.5 percent of overall 2008 patent suits. There"s
no evidence of out-sized settlement or damage awards.
There®s been no proof the Georgia Pacific factors don"t
actually work. OFf course the Supreme Court and the
courts generally are becoming more active in IP. 1 don"t
need to belabor that point. | believe this audience is
well familiar.

So what do we need to do going forward? We need
to continue to remember that patents protect ideas, not
products. We need to focus patent law on idea
protection, not on what"s right for the product
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manufacturer. We need to provide incentives to
inventors. We don"t want to facilitate market share
protectionism and continue to activate the free market
forces that Ray so eloquently spoke of and so quickly.

Talking a little deeper about inventions and
developing asset class, traditional asset classes, you
have venture capital, which is capital stimulating
creation. There"s been a 77 X growth since 1980. VC-
backed companies -- this iIs a study as of last year so
the numbers may be a little out of date, but you get the
idea. It"s a very large percentage of the U.S. GDP.

Private equity, that"s an effort to unlock a
potential of existing assets. You provide the capital.
You provide the expertise. It"s at a huge growth. Now,
this number is definitely old because God knows what
this number is in light of recent events, but still,
it"s a very large market.

Invention capital is somewhere iIn between
investing in invention. It"s a combination of both
investing iIn new assets and investing In existing assets
and bringing them to their full potential.

These are some of the models out there. 1°m not
going to talk about these at all because Ray covered it
already. Professor Elhauge had a very interesting
conclusion, and this should be common sense to everybody
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in the room. Non-competitors, non-practicing entities
actually have less iIncentive to overcharge for IP as
compared for competitors because there®s no competitive
so-called tax or rent that they"ll seek to include.
Again 1 encourage people to look at that article.

Who 1s Intellectual Ventures? Well, we build,
buy and partner. 1 have 30 seconds to get through this,
and 1 will.

MS. MICHEL: We have time.

MR. DETKIN: We do all three.

We build our own inventions. We have a state of the art
laboratory. We have many engineers on staff who are
devoted to nothing but inventions. We buy

inventions from others. Folks come to us and say, |
have invented something cool, 1 want to go back to
inventing, will you help me monetize this. We have
capital for that.

We partner with others. We work with research
institutions around the world. Our research model looks
remarkably like Cisco"s, like Palm”’s, like HP"s, like
Intel*s. We all build, buy and partner. The difference
is we don"t make product out of it. We"re not
embarrassed by that. We"re not apologizing for that
fact.

We don"t think we have distribution expertise.
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panelists which I*"m looking forward to. Dan?

Dan, we started a little early so a couple extra
minutes i1s absolutely fine.

MR. DETKIN: Sure, you tell him that.

MS. MICHEL: Sorry, Peter.

MR. MCCURDY: Thank you very much. Good
morning. I1°m Dan McCurdy. [I1*m CEO of Allied Security

Trust and chairman of PatentFreedom, and, Peter, thankurity
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investment and innovation by helping to ensure that the
patented products or services that were the fruits of
that innovation could not be copied by others, thereby
undermining a return on the investment that made it
possible.

In recent years, much in the practice of
intellectual property management has changed in ways
that are inconsistent with the public policy objectives
that were the foundation of the patent system. Left
unchecked, some of these new approaches threaten to
undermine the patent system and our prospects for
renewed economic growth.

By far, the most significant and destabilizing
change in the patent environment since 2003 has been the
dramatic increase in the growth, financing and patent
acquisitions of non-practicing entities, sometimes
called patent trolls, a phrase, of course, coined by my
friend Peter Detkin.

NPEs derive or plan to derive all our most of
the revenue from the enforcement of patents. They are,
therefore, distinguishable from major research
institutions, universities operating companies which
respectfully derive their revenue from funded research,
tuition grants and the sale of products and services.

Some NPEs raise large funds from which to
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purchase the patents they seek to enforce building these
purchased portfolios around already highly successful
products. They then use these funds to enable, through
direct or veiled threats of infringement, their pursuit
of royalties as a tax on these successful products. To
be clear, they are not protecting revenues derived from
their own products but rather seeking a toll from
successful product companies.

It is my prediction that because patent
licensing is inherently selling a product that no one
wants, litigation will be required to achieve a level
routine investors and NPEs expect. From October 1, 1994
through September 30, 2002, 527 patent lawsuits were
filed by or against 219 NPEs currently identified and
tracked by PatentFreedom. This represented 2.7 percent
of patent lawsuits filed in the United States during
that eight year period.

From October 1, 2003 through December 30, 2007,
there were 1,210 lawsuits filed by or against these
entities, representing approximately 8.4 percent of all
patent lawsuits filed in that period, which now exceeds
10 percent in both 2006 and 2007.

The number of unique operating companies sued
for patent infringement by an NPE grew from 43 in 1996
to 1,260 in 2007. The number of litigations by NPEs
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Telecommunications Technology LLC, Freedom Wireless,
Millenium LP and Rates Technology, primarily or
exclusively license patents created by their employees
and/or owners as their primary source of revenue.

A third category involves individuals enforcing
their own patents, but who generally do not practice
their inventions iIn their own products or services.
Because these entities and individuals do not make or
sell products, there is some question as to how their
enforcement activities contribute to the first principle
underlying the creation of the patent system, to
encourage economic growth.

The creation of an idea is frequently the least
costly and least time consuming aspect of product
success. Development budgets vastly exceed research
budgets in research and development intensive companies.
Much more time and substantially more investment is
required to commercialize a product or service embodying
an invention than to create the invention in the first
place.

For example, when | was director of business
development for IBM Research, the global development
budget exceeded the global research budget by about 20
times. Even this were not the case, the tremendous
financial and tactical advantages NPEs have over their
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operating company targets are huge. When one operating
company asserts patents against, both have the
opportunity to reduce or eliminate the assertion by
counter asserting patents of their own against key
products of the aggressor.

Injunctions on key products are also a
possibility. This has a stabilizing impact by
discouraging frivolous or speculative assertions. These
tools are not available to an operating company when
confronted with patent assertion from an NPE.

This fact was recognized by Mr. Detkin in the
last Federal Trade Commission hearings when he stated:
"These guys have no threat of counterclaims. It"s the
ultimate asymmetry of risk, and even better, they demand
an injunction, which boggles my mind."

In fact, an NPE is actually rewarded with these
immunities as a result of choosing not to pursue
progress or services using their invention or failing to
successftully produce and sell such products and
services. This can actually serve to diminish
competition and increase prices to consumers by
rewarding entities not to put products and services in
the market but rather tax those that do so.

Some NPEs argue that their presence provides
needed liquidity to inventors that may otherwise never
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obtain any return on their investment, spurring those
inventors to further innovation. 1t is hard to credit
that argument when most NPEs offer such trivial rewards
to the inventing seller of a patent.

NPEs with hundreds of millions or billions of
dollars iIn capital pay inventors a small fraction of the
money they seek to obtain iIn subsequent enforcement
activities. It"s hard to imagine that the prospect of
netting so small an amount will on its own stimulate
further innovation.

In fact, NPEs could alter their behavior if they
truly believed that their objective was to be an
advocate and defender of the small inventor. They
could, o