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THE CONTEXT
• 2700 PATENT SUITS FILED PER YEAR

• 86% SETTLE BEFORE TRIAL
• 8% SUMMARY JUDGMENTS [USUALLY 

FOR ACCUSED INFRINGER]
• 1% SETTLE AT JURY TRIAL
• 3% JUDGMENTS ON JURY VERDICT [≈50 

VERDICTS PER YR. –
 

3/4 FOR THE 
PATENTEE]

• 2% JUDGMENTS ON BENCH TRIALS
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DAMAGE AWARDS
 [POSTED ON patstats.org]

• WE COLLECT AT THE JURY LEVEL
– FINAL JUDGMENTS ARE OFTEN HIGHER 

DUE TO INTEREST AND ENHANCEMENT
– FINAL JUDGMENTS ARE SOMETIMES 

LOWER DUE TO REMITTITURS 
• WE UPDATE EVERY 2-3 MONTHS, 

SINCE 1/1/2005, LISTING CASE NAMES 
AND COURTS



Presenter
Presentation Notes
41/166 are for AI [25%]
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• DISTRICT-BY-DISTRICT
 

LOOK:
– NOT MUCH BETTER 

Presenter
Presentation Notes
ND Cal. looks good, IF you can make it to trial!! High incidence of SJ



Same for CD Cal. In proportion to huge filings, the number getting to trial is smaller than for most districts



DNJ is flagged just because it has become the #4 filing district [reasons unclear. probably pharma presence is BELIEVED to help Ps]



DEL. looks best, as Mark Lemley has observed in a recent presentation



ED Tex – lots of trials, relative to other districts. 

	 -- Win rate a little LESS that average, but you can get past SJ

	-- soon to disappear from the scene [Volkswagen venue case; 	Congressional venue effort
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• YEAR-TO-YEAR
 

TREND: MODEST
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THE RULES OF LAW ARE 
PRETTY SIMPLE

• FOR LOST PROFITS: “SON OF 
PANDUIT”
– CAUSALITY AND AMOUNT ARE ALL THAT 

IS NEEDED
– SPLIT AWARDS (PROFITS FOR SOME 

INFRINGING SALES, REAS. ROY. FOR 
OTHERS, LOST ROYALTY REVENUE FOR 
OTHERS) ARE COMMON

Presenter
Presentation Notes
Artificiality and unworkability of the second prong of Panduit: absence [total] of acceptable noninfringing substitutes. No reason for all-or-nothing approach.



It’s gone. 
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TIME TO ABANDON THE 
GEORGIA-PACIFIC GRAB-BAG

• NEVER INTENDED FOR JURY CARTE-
 BLANCHE

• RULE SHOULD BE SIMPLY: PORTION 
OF THE VALUE ADDED
– AS COMPARED TO NEXT-BEST 

ALTERNATIVE
– THE JUDGE SHOULD SUPERVISE THE 

AWARD
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WHERE ARE WE IN DAMAGES 
DOCTRINE?

• 
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• CORNELL UNIV. v. HEWLETT- 
PACKARD 
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ENTIRE MARKET VALUE RULE:

• </MCID 1 >>60HYAW.re
f
2
EMC  792.
EM-d0JC MARKET VALUE RULE: A STRANGE RULE IN ANY EVENT

O P E N  F O R  J U R Y  S E T T I N G ?
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ENTIRE MARKET VALUE RULE:

• IS ARTIFICIAL

• IS A RULE WHOSE TIME SHOULD BE 
GONE

• VALUE ADDED IS ALL WE NEED, WITH 
JUDICIAL SUPERVISION
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BUT . . .  

• PATENT DAMAGES AWARDS ARE 
MODEST

• ON AVERAGE, THEY DON’T JUSTIFY 
THE EXPENSE AND INTRUSION OF 
PATENT LITIGATION

• THE INJUNCTION MIGHT JUSTIFY IT
– 70% GRANT RATE AFTER eBAY
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