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PROCEEDINGS

MS. MEYERS: Good morning. My name is Erika
Meyers. 1°"m an attorney with the Federal Trade
Commission®s Office of Policy and Coordination, and |
would like to welcome you to the April installment of
the FTC"s Hearings on the Evolving IP Marketplace. |
want to say hello to everyone watching the web-
cast.

Before we dive into today"s subject matter, 1
want to remind everyone that we welcome public comments.
You can submit those comments through our web site until
May 15th. We will also be holding our last round of
hearings in Berkeley, California, on May 4th and 5th.
Unfortunately, those hearings will not be web-cast, but
the transcripts will be available on our web site six to
eight weeks (we hope) after the hearings.

Let me make the requisite security
announcements. Since you®"ve made it into the conference
center, you figured out the metal detector, so I will
skip that except to say that every time you leave the
building, you will have to go through them again.

In the unlikely event that there is an
emergency, we"ll be told whether to stay or leave the
building. If we"re asked to leave, our rallying point
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IS across the street at Georgetown Law School. We will
have your name on a list so please meet us over there to
check your name off so any emergency personnel will know
that you"ve gotten out of the building safely and won"t
have to come running back in to look for you.

Also 1f you spot any suspicious activities,
please let one of the FTC staff or one of the security
people that you met coming through the metal detectors
know.

With that done, let"s get to today®s topic. One
of the most significant changes to the patent frontier
over the last five years has been the development of new
markets for patents. Today we will explore the
development of these markets and how patents are bought,
sold and licensed. 1 can think of no better way to
start, off us on that topic than to introduce Jim
Malackowski of Ocean Tomo.

Mr. Malackowski has been a visionary in this
area, and has played a large role in shaping new
markets. He is President and Chief Executive Officer of
Ocean Tomo, LLC, an integrated, intellectual capital
merchant bank firm providing financial products and
services related to intellectual property, expert
testimony, valuation investments, risk management and
transactions.
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Mr. Malackowski is a member of the IP Hall of
Fame Academy and was recognized in 2007 by Managing
Intellectual Property Magazine as one of the 50 most
influential property in intellectual property.

In 2008 he was again named as one of the top 50
IP professionals under the age of 45 in IP Law and
Business as well as one of the world"s 250 leading IP
strategists by IAM Magazine.

Prior to forming Ocean Tomo, he served as a
finance and investment advisor working with one of the
nation®s oldest investment banks as well as one of
Chicago®s largest private equity firms. Mr. Malackowski
began his career spending 15 years as a management
consultant and forensic accountant focused on intangible
assets.

In this capacity, Mr. Malackowski served
numerous roles as a founding principal, including
president and chief executive officer of his firm,
growing the practice to the nation®s largest before its
sale.

On more than 30 occasions, Mr. Malackowski has
served as an expert in federal court or the
International Trade Commission on questions relating to
intellectual property economics, including the subject
of business valuation and the impact of advertising
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example of the public equity markets. This is the S&P
500, but 1 think 1t is always important to put in
historical context the great progress that we"ve already
made in IP marketplaces.

So put yourself back in 1975 as the CEO of a
public company, and let"s suppose your company was worth
$10 billion in the marketplace. You would find on your
balance sheet $8.3 billion worth of stuff, property,
plant, equipment and cash, and I think we®ve forgotten
how generally small the premium the market gave you to
those tangible assets. The way you had a higher market
value was to simply work the machines harder, move the
factory quicker.

Fast forward today, even after the market
correction of 2008, and if you"re the CEO of that same
$10 billion company, your balance sheet only shows $2.5
billion of tangible assets. Yet the market is giving
you a very large premium based largely upon your
intellectual property, the quality of your brand, the
quality of your technology, your customer relationships,
et cetera.

So Ocean Tomo"s business and our focus has been
understanding the components of that intangible asset
bar, helping to bring greater transparency, greater data
and greater information.
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partner®s office and explained that we were going to do
an appraisal of a patent for sale, and I was told no. 1
was told, we cannot sign the firm®s name to an opinion
letter because it was not covered by GAAP. It was not
covered by FASB. It was not covered by their insurance.

Although I protested, I was told to call the Big
8 accounting firms (when we had eight such things), and
they basically all told me the same result. They would
be happy to advise my client on value, but they were not
going to sign Pricewaterhouse, Arthur Andersen, et
cetera, to the bottom of an opinion letter of patent
value.

We"ve changed a lot. |If you look on the screen
on chart 9, the standards have evolved significantly so
that today it"s a common occurrence to walk into any
number of accounting firms, economic firms or otherwise,
and they will provide you that insight into the
marketplace.

I think what®s most important though from our
perspective is the ability to extend the valuation
analysis to a larger, more objective study. The analogy

that 1 use for this is credit ratings. Everyone in this

room, perhaps, has a home mortgage, and, perhaps, your home

mortgage is let"s say a hundred thousand dollars, but

how can anyone invest in your mortgage because 1It"s so
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different?

Your house value to mortgage value is different
than mine. Your iIncome to your mortgage payment is
different than mine. Your ability to pay that mortgage
and your credit history is different than mine, but with
the credit score, things come iInto greater focus and
that if your credit score is a 800 and mine is a 720,
knowing just that one data point, intelligent decisions
can be made about the risk associated with that loan.

The same is true for intellectual property, and
not only Ocean Tomo, but a number of firms have begun to

develop rating systems based on their own algorithms

and/or, iIn our case, simply observing what the marketplace

is telling us.

On slide 10 is the output of such a form, and
it"s really driven off of slide 11, which is an
observance of the patent maintenance market, and of all
the things that 1°m going to speak to you about today, |1
think this is probably the most important.

Over the last hundred years, certain the last 25
years as reflected on this chart, there has been an
active but under appreciated market for intellectual
property, and that market is, in fact, the Patent Office

itself, and the actions of patent owners as to whether
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For those of you who know, In order to get a
patent with the U.S. government, not only do you pay a
fee once, but you pay a fee approximately every four
years, and those fees iIncrease, and if you look at the
collective body of work, less than half of all patents
are maintained for their full term.

In other words, those owners have decided it is
not worth the expense to keep them, and so one of the
things that we try to do is we have tried to observe
what information can be gleaned from that market. In
other words, imagine an experiment where we put on the
left side of the room all of the patents that have been
maintained over the last quarter century so we have
literally millions of observations, and we put on the
right side of the room all the patents that were
abandoned.

Which pile do you think is more valuable? One
would suggest the ones that people kept, and it turns
out 1T you identify all the objective metrics like area
of technology, number of claims, the lawyer, the
examiner, and you run the statistical models comparing
those two data sets, they are iIn fact very different.

In general, patents that people maintain are
different than patents that people throw away based upon

examiner, and you run the statistical models comparing






N~ o o b~ W ON PP

13

Davis Research, and provided them 15 years of observed
data from the patent maintenance marketplace.

We asked them to create a wide portfolio of
stocks, which we called the Ocean Tomo 300, and to
purchase stocks on a quarterly basis knowing only the
financial information at the time and the patent’s

statisti 1.,wTisOsID.and tvoO0000 0.000



© 0o N o o A~ W N PP

[ S S S = S Y
w N O

14

I would like to look to a second marketplace,
and I*m going to jump forward to primary markets on
slide 30, which is the Ocean Tomo marketplace. In 2005,
one of my partners sat with me, and we discussed ways to
increase the efficiency of selling intellectual
property, and he held up a catalog very similar to the
one I*m holding here, but i1t was for a car auction.

He said to me, “Why don"t we sell intellectual
property at public auction like Sotheby"s sells
paintings or Gooding sells automobiles?” Frankly, we all
sort of laughed at the suggestion because clearly it
could not be possible to do sufficient diligence on

unique patents in a very short time period and then
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else”s intellectual property was worth.

Since then we have conducted nine auctions as
shown in slide 31, which had generally increasing
results both in total volume and average pricing. We
finished our last auction a few weeks ago iIn San

Francisco, and the volume was down, we think largely due
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When we launched this platform last summer, what
surprised me the most was the phone rang, but it"s where
the calls were coming from. We received calls from
Poland, from South America, from Asia, and essentially
the calls went as follows: We, in Poland, believe that
Polish companies would like to buy and sell Polish
patents between themselves, but there®s no way to do
that. There®s no mechanism. There®"s no marketplace.

Can Patent/Bid-Ask provide that forum? Can we
translate the standard documents that you use for a
transaction into Polish and begin to facilitate that
market? To which we said yes.

So the experiment that is taking place now is to
watch as that market develops over the next two to five
years. Will it be Brazil? Will it be Taiwan? Will it
be biotechnology? Will it be computer technology? The
discovery again will be, 1 think, iInteresting and
informative for all who participate.

Market number 4, the intellectual property
exchange international, referring first to slide 33.
Three years ago the State of Illinois came to us with a
request to give thought to a traded exchange for
intellectual property. Chicago has a long history in
exchanges, most recently debt climate exchange, and
basically the request was if we can in fact trade carbon
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credits on an exchange, why can*t we do the same for
intellectual property?

So they provided us a grant, and we set out
about a two year study trying to develop markets and
models that would allow us to facilitate a more robust
transparent and otherwise efficient exchange of
intellectual property, and I"m going to refer briefly
today to two such products.

The first one is shown in slide 33. 1t is
called a unit license right, so let"s talk about how the
transfer of technology from licensing is historically
done, and most in this room are either patent attorneys
or in-house counsel, so you®"ll be familiar with my
example.

IT a client were to call me and ask me to help
them license their technology, and let"s pick the
automotive industry because i1t"s one of my favorites, so
a big three company in Detroit would like to license one
of its patents to a Japanese manufacturer.

We know how that process works. You will spend
some time trying to contact and arrange a meeting with
the potential licensee. That, sometime, may take one,
two or six months. By the time you finally arrange that
meeting, the focus of that meeting iIs not on the
benefits of the technology, but the licensee"s opinion

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555



© 0o N o o A~ W N PP

N NN N NN P R RBP R R R R R R R
aa A W N B O O 00 N O 00 A W N —» O

18

as to why the patent is invalid and why it"s not
necessary.

That process takes another one, two,
three or six months, and once you finally convince that
potential licensee that, yes, there is indeed value in
that asset you start phase 3, which is their rolling
out of their own patent portfolio trying to explain how
their assets could be a benefit to the licensors and why
don®"t we just end up In a cross license?

So most tech transfer today, in our view, IS in
fact done that way, either on an individual cross
license or a large portfolio cross license. That is not
a transaction that brings transparency. That is not a
transaction that really attributes value to those assets
that are indeed the most valuable.

So, we believe that tomorrow the process will
look differently. Tomorrow, you will receive a call to
license intellectual property, and it will be very much
like offering a secondary share of stock, so in my
example on the screen, we"re looking at the "137 patent
where Ocean Tomo or other firms in this room would serve
as an underwriter to study the technology, describe the
market opportunity and then structure and offer to the
market that is probably some subset of expected demand.

So if we believe In my example that the *137
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patent could be used on ten million cars and trucks, we
may go to the market with a subset of 5 million, and
we"ll go to that market at escalating pricing, so the
first million will be at 50 cents a car. The second
million will be at 75 cents a car, and the last three

million will be at a dollar.
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at the prospectus and say, Wow, the opportunity is here,
is far greater than we anticipate, we"re going to buy
units at 50 cents to resell them at 75, or in fact we
think the opportunity is overstated, we"ll short them
the 50 cents and cover at a dime. That liquidity into
the marketplace allows for greater activity and sale by
the original issuer, in this case, the automotive
company .

The second big difference is that the exchange
will have the enforcement rights. If we have a party
after this conference today and our DJ plays Michael
Jackson and that DJ did not pay ASCAP, there is in fact
an enforcement committee that will track him down and
collect the 50 cents or $5. The IP traded exchange will
operate the same way, so if the enforcement committee
believes that a European auto manufacturer has not
acquired units on the open market but is in fact using
the technology, they will contact the European
manufacturer and politely encourage them to buy.

IT that"s unsuccessful, they will have the right
to sue that manufacturer, and once they sue that
manufacturer, they®"re not interested in a cash
settlement. All the exchange is interested in is having
that manufacturer go to market and acquire units at the
marketplace. Ultimately that case could go to trial.
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IT they"re successful, there will be a damage award
which will be used to acquire units. |If they"re
unsuccessful, the patent will be shown to be invalid and
not infringed, and the price In the market will reflect
it accordingly.

IPX1 set out about four months ago to identify
potential interested issuers for unit license rights
with the objective of finding a beta transaction to
launch later this year. They visited 20 different
companies and universities, and 18 were interested.

Some were so interested they actually bought seats on
the exchange.

It"s now their expectation that they will bring
the first unit license right to market in the third or
fourth quarter so this is no longer simply theory. This
is evolving quickly into practice, and it"s our belief
that starting in 2010 there will be an active market, at
least a primary market for unit license rights.

Slide 36, I would like to talk now not about
primary markets for actually buying, selling or
licensing technology, but speak to derivative markets.
So one of the indexes that"s received a lot of
discussion because of our economic conditions in the
housing market is the Case Shiller housing index. ITf
you"re not familiar with the Case Shiller index, It is an
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index that tracks the price of residential homes iIn
various markets around the country and presents that iIn
aggregate view.

Based upon that index, investors can either buy
the index long or sell the index short and give them
investment opportunity or hedging opportunity to real
estate. When you buy the Case Shiller index, you don"t
actually own a piece of anybody®s house. You simply own
the financial future contract right.

We believe through IPXI the same will develop
for patent indexes, so let"s look at the illustration on
slide 36, and we can continue with the automotive
industry. The blue line represents a company®s patent
portfolio, so imagine if we took the statistical scores
of one of the big three auto manufacturers, and we
totaled them and plotted them weekly over a period of
time.

The blue line is what you would expect. It
would be relatively stable, slightly increasing. The
brown line on the chart represents a product, so perhaps
this is not the big three manufacturer®s total
portfolio. Perhaps it"s their hybrid electric patent
portfolio. It is what you would expect, a subset of the
blue line, more recent, rapidly growing.

The black line represents a category, so this
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represents the statistical patent scores or ratings for
hybrid electric technology across all manufacturers, the
big three, the Asian, the European, all aggregated
together. Well, this data is relatively transparent
because people can understand how it was calculated.
It"s relatively consistent and the question is: Is it
useful?

So, go back to the Case Shiller index. What the
purpose of these patent indexes will be, as they"re
called tradable technology baskets, is to exactly write
financial futures contracts against them. So now for
the first time iInvestors can decide, “Do I want to own
the stock of the big three company or would I rather buy
the financial future contract related to the
intellectual property alone?”

They can do that for speculative reasons. They
believe that the company®s got strong technology. They
could also do i1t by category. If your personal opinion
is that hybrid electrics are the future and you call
your broker and say, ‘“Put my money into hybrids.” Well
what does she do? She buys you shares of Ford and
shares of Honda and shares of Toyota, but that®s not
what you want. That has labor risk, manufacturing risk.
You just want to invest iIn hybrids. This technique will
now allow you to do that.
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More importantly it will also be used for
hedging. Suppose you liked Toshiba as an equity, but
you knew that Blu-Ray would win and HDVD would fail, so
you hedged your Toshiba equity investment by buying a
Sony Blu-Ray patent contract.

When 1 go to intellectual property conferences
and | talk about tradable technology baskets, | get a
lot of inquisitive looks to say the a least. When I go
to the Chicago Mercantile Exchange, it doesn®"t take me
this long In a conversation because in about three
minutes, they totally understand it and they want to
know when it"s going to start trading, and the reason is
back to that first bar.

There i1s an appreciation that intellectual
property and patents represent a significant portion of
corporate value, but there is no way for investors today
to access or to break it out or to otherwise trade it.
We believe that IPX1 will be effective trading.

I*m going to finish up in the time allowed to
talk about one aspect of unification. The efforts that
I"ve described about valuation standards, patent
auctions, ratings systems is in fact largely related to
the activities that Ocean Tomo has been working on in
the U.S., but as shown on slide 43, this activity 1is
occurring not just by Ocean Tomo, and it"s not limited
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to the U.S.

In Japan there is a rating of business.
Intellectual Property Bank of Japan has their own rating
service. There are rating services being developed iIn
Europe. There"s been a separate auction held in Europe,
and in our opinion the evolving IP marketplace is
building these modules or building blocks in the U.S.
and Europe and Asia in the objective of eventually
linking them together.

111 leave you with one last thought example as
to the power of these developing markets. Let"s pretend
we"re not talking to the CEO of the public company, but
we"re at a trade convention in the telecomm world, and
each of you represent an individual company, be it
Motorola, Panasonic, Philips, you pick your favorite,
and you brought with today your stack of patents, your
European patents, your American patents, your Asian
patent, some stacks are small, a couple thousand; some
stacks are large, tens of thousands.

Which stack is best? If you had unlimited
resources and a lot of time, could you figure out which
stack 1s best? 1 would suggest probably not, and if you
came back with an answer, certainly not many are going
to agree with you, but let"s suppose that the
marketplace evolves in the way that we believe that it
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will, that a rating system which exists in the U.S.
today i1s recreated In Europe and recreated iIn Asia, and
what will tie those together are the foreign
counterparts of each of those patents.

So iIn the iIntroduction it was mentioned that
I"ve been issued a few patents under my name, so let"s
say that we take one of the Malackowski patents, and we
rate it in the U.S., using the U.S. rating system, and it
comes back a hundred. On a bell curve a hundred is
completely average.

We take the foreign counterpart of the
Malackowski patent, and we rate it in Europe, only
among European patents, and let"s say it comes back
and 1t"s rated 120, meaning that same technology or
invention is not average in Europe but slightly better
than average. We could rate it in Asia and perhaps it
comes back in 80 meaning it"s a slightly less than
average quality among Asian patents.

Well, that one data point alone may not be too
illuminating, but that one data point would suggest that
iT that was representative of every patent, that patents
in the U.S. are actually a little better than the ones
in Europe and not as good as the ones in Asia, and if
you repeat that experiment ten thousand times, our
belief is that you will find a meaningful currency
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PANEL 1:

MODERATORS:

SUZANNE MICHEL, FTC

ERIKA MEYERS, FTC

PANEL MEMBERS:

KEITH BERGELT, CEO, Open Inventions Network

MARCUS DELGADO, Chief IP Counsel, Cox Communications,
Inc.

STEVEN J. HOFFMAN, CEO, ThinkFire

JAMES E. MALACKOWSKI, President & CEO, Ocean Tomo
LAURA G. QUATELA, Chief Intellectual Property Officer &
Vice President, Eastman Kodak Co.

PAUL RYAN, Chairman & CEO, Acacia Research

TRACEY R. THOMAS, Chief IP Strategist and License

Negotiator, American Express Co

MS. MEYERS: Let"s start the round table
discussion, exploring valuing and monetizing patents,
strategies for buying and selling patents and the role
of secondary markets for intellectual property and how
those markets effect corporate decision-making.

Although all our panelists have a great deal of
experience, in the interest of time, I will just give our
usual name, rank and serial number introductions and we can
dive right into Q&A. We have Keith Bergelt, CEO of Open
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Invention Network; Marcus Delgado, Chief IP Counsel, Cox
Communications, Inc.; Steve Hoffman is CEO of ThinkFire;
Jim Malackowski we know is president and CEO of Ocean
Tomo; Laura Quatela is Chief Intellectual Property
Officer and Vice President of Eastman Kodak; Paul Ryan
is Chairman and CEO of Acacia Research; and Tracey
Thomas is the Chief IP Strategist and License Negotiator
for American Express.

MS. MICHEL: Thanks, Erika.

All right. Thank you. 1 am Suzanne Michel. 1
am Assistant Director For Policy here at the Federal
Trade Commission and leading this project. | want to
thank all of our participants today for being here. We
couldn®t do this without you.

11l start with a very general question, and if
panelists would like to answer any of the questions
throughout the day, please just turn up your table tent,
and 111 call on you to speak. Of course, part of the
goal today is to respond to the questions but also to
respond to each other and to have a good conversation,
and having spoken with you all individually, 1 have no
doubt that will happen.

We will be spending a lot of this session today
discussing secondary markets for patents where patents
are bought, sold, licensed, not necessarily in
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connection with technology transfer - perhaps in
connection with clearing rights or transferring the
patent rights.

IT any of the panelists would like to take a few
minutes to introduce yourselves and the role of your
company in those markets to lay the groundwork, 1 think
that would be helpful. Yes, Paul, thank you.

MR. RYAN: Yes. Thanks for the opportunity. |1
think because Acacia obviously is probably obviously
less well known than the other major companies here, |
think 1t"s important to understand our role in this
market.

Basically Acacia partners with America"s small
inventors, manifested by small companies, universities
and individual inventors. It"s important to note that
approximately 60 percent of all patents granted in the
United States are awarded to these small entities. They
are the key drivers in the invention and innovation
market, which is so important to our country-"s
leadership and technology and job creation and to
America"s consumers who benefit from their innovation.

Unfortunately, these inventors and innovators
have virtually been frozen out of the patent licensing
market. They tell us that most large companies
routinely ignore their licensing request and use their
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patented technologies without payments knowing that
these small companies do not have the resources to
enforce their patent rights.

As a result, these inventors have no efficient
way to license theilr inventions. Acacia"s role is to
serve this unmet need by providing a licensing channel
for these small companies. Acacia provides teams of
engineers, patent attorneys and licensing executives
that are able to develop and implement licensing
programs that generate the appropriate licensing
royalties.

We generally split these revenues 50/50 with the
inventors. To date our subsidiaries have generated
approximately $75 million for our inventor partners.
Acacia 1s serving an important role as a clearinghouse,
an intermediary between large companies, who use new
patented technologies on their products, and the small
companies who invented and patented these technologies.

We have begun to achieve a rational licensing
process with many large companies but still encounter a
significant number of companies who refuse to negotiate.
Acacia®s value to America®s inventors iIs represented by
52 independent testimonial statements from inventors and
companies who have partnered with us.

These printed copies are available outside on
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the table or can be accessed by our web site, and they
will give you a flavor of what forces the individual
inventor and small companies and universities face on
the marketplace, and they"re kind of very brief
individual stories | think that are quite revealing.

Thank you.

MS. MICHEL: Thank you. Laura?

MS. QUATELA: Well, Suzanne, thanks. |
represent the manufacturing company | suppose on the
panel, and 1 just want to make it clear that for Kodak,
we come to the markets with a variety of perspectives.
We obviously have a long history of innovation going
back to George Eastman who invented the capture of
memories, SO we"re a patent owner, and we“re very active
in continuing to generate invention and innovation.

On the other hand, we also feel an obligation to
our shareholders to make sure that our inventions are
protected, and so we"re a very active licensor, so
whether we"re addressing secondary markets or subjects

like patent reform, we really sort of sit on the fence
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Network is probably not very well known either. It"s an
entity formed by six industrial companies three years
