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the FTC. 1t"s not supposed to be like, oh, aren™t we
great? 1It"s really supposed be to a careful
self-assessment of what we do so that six years from now
when we do turn 100, we are the best agency that -- that
we can possibly be, fulfilling our mission in the way
Congress foresaw us filling it when we were created --
well, now, 94 years ago -- but then it will be 100 years
ago.

So what we"re trying to do through this
process, which will involve internal consul- -- internal
deliberations and numerous external consultations, 1is
really identify approaches for how we can improve as an
agency. So -- so we"re asking people -- we started out
in D.C. with a two-day roundtable there. We talked to a
lot of former FTC officials. It was very helpful. But
one of the things that Chairman Kovacic really wanted us
to do is to reach out beyond the usual D.C. community, to
ask people who are in other areas -- he liked to call
them other centers of excellence around the world -- what
their views are, not simply on what the FTC does, which
is very helpful to the extent people can give information
and their views on that, that®s useful, but also for
agencies and organizations with similar missions, how
they carry out their work, what they think is important,

how they do all the different jobs that an agency like



1 the FTC has to undertake.

2 So we have a mix of people participating in

3 this debate. We have agency officials, state officials,
4 academics, practitioners, consumer groups, just a lot of
5 really interesting, careful observers, and we"ll hear

6 from a number of those people today.

7 I wanted to mention a few -- having already

8 done one of these in D.C., a few interesting highlights
9 that came out of that, sort of the pushes and pulls that
10 an agency like the Federal Trade Commission is subject
11 to.
12 For example, on one of our panels at the D.C.
13 workshop, we had Jodie Bernstein, very, very successful,
14 very well-respected, head of Bureau of Competition. We
15 had Tim Muris, former chairman of the FTC and -- I™m
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real positive.

And Tim on the other hand, also cautioned that
having such a broad statute, it"s hard to have -- you
know, that can be too broad, you can take it too far so
you really need to provide some rigorous guidance on how
you"re going to exercise that kind of broad authority.

We also had interesting viewpoints on the need
to use all the tools that an agency like the FTC has, to

use our enforcement, our research, our advocacy, and our

s teeler,u



balancing that an agency like the Federal Trade
Commission has to undertake.

So today we are going to be hearing from a very
distinguished -- three very distinguished panels;
consumer protection issues, and competition issues, and

economics.
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Steve Baker.

Thank you.
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THE FTC"s CONSUMER PROTECTION MISSION:

RESOURCE DEPLOYMENT AND EFFECTIVENESS

MR. BAKER: Well, it"s good to see everybody
today. And 1 think a hand should go out to Greg and
Maureen for putting this together because 1 know it"s
been a big challenge for them.

We do have a big -- a really good panel today.
And Teresa Schwartz will be joining us very briefly so we
will certainly roll her into the discussion.

I"m Steve Baker. [1"ve been with the FTC about
26 years now, spent my First 6 years at the FTC in
Washington and 1°ve been fortunate to head up the Chicago
office for just over 20 years now. During that time,
we"ve done probably pretty much everything the FTC does
from antitrust to all the various nooks and crannies of
consumer protection.

One of the things that"s always interesting
about the FTC is it"s kind of like two agencies housed
under the same roof iIn some ways. We"ve got the
antitrust and consumer protection side. And they really
inform each other really well. And 1 think what the FTC
used to think or we used to hear sometimes is why don"t
you just take this antitrust jurisdiction and give it all
to the Justice Department? You guys can be a consumer

protection agency and why do you need to have both of
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them under the same roof.

And 1 think what we*ve discovered really is
that the two halves of the agency really complement each
other really well. You really need some of the antitrust
and economic thinking to understand the markets we deal
with on the consumer protection side. And I think some
of the things that we do on the consumer protection also
inform the antitrust side. And as the agency has gone
around the world doing more reaching out with other
agencies, it has recommended that model of having both
under the same roof.

But one of the things that makes it different
on the consumer protection side is that there is not the
same sort of organized interest in scholarly reporting on
our consumer protection mission that there is on consumer
protection. When you start -- or on competition.

With the competition area, there"s an Antitrust
Law Journal, there®s a big spring meeting in Washington,
there are -- most law schools have courses iIn antitrust
and almost none of that is true on the consumer
protection side. There are people that do national
advertising. There are people that do debt collection.
There are people that do franchises. There are people
that do various marketing promotional things. But

there"s very few people outside the agency that really
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kind of get to see us across the board.

So this forum is particularly useful because 1
think we"ve got a really distinguished group of people
here that really have kind of seen what we do across the
-- the -- across the board in terms of consumer
protection.

Just real quickly, we"ve got with us this
morning Bill Brauch, who is head of consumer protection
for the lowa Attorney General®s office, has been there
many years and has been head of that office, consumer
protection, for at least 13.

Bill is an old friend and he has done a lot of
great consumer protection work. And if 1 might comment
on my own work with the AG, lowa"s Attorney General™s
office has always been one of the class operations among
the state attorney generals and really, really respected.

Henry Butler is a policy analyst, law and
economics professor here at Northwestern, and he"s done
some other law and economics things and 1711 let Henry
talk about his iInterest and skills in a bit.

We"ve got Paul Luehr. Paul is an old friend
from the Federal Trade Commission, spent ll-and-a-half
years with the Federal Government doing some of our first
work in spam when the internet first hit and we had to

figure out how to deal with a huge new medium of mass
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marketing communications. Paul broke a lot of ground on
that. He i1s now with a private firm working on spyware,
data security, and other kind of issues like that.

And finally we have or will have with us very
shortly Teresa Schwartz. Teresa has been at the FTC at
least twice. She was an attorney advisor many years ago
for our first female commissioner, Mary Gardiner Jones.
And then came back as deputy head of the Bureau of
Consumer Protection for Jodie Bernstein. She is a law
professor at George Washington University and we"re very
fortunate to have her because she is very thoughtful and

has thought a lot about the FTC.
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during the course of the morning.

Bill, why don®t we start with you?

MR. BRAUCH: Thank you very much, Steve. And
it is an honor for me to be invited to this very
distinguished panel and | appreciate it very much. It
has been also an honor for us iIn the lowa Attorney
General"s office to work with the Federal Trade
Commission. 1 think in the 21 years I"ve been there,
we"ve done two used car rule sweeps together, we"ve done
one funeral rule sweep together, we"ve worked together
with folks from Washington on auto credit advertising
cases, we"ve worked together on telemarketing cases, and
we continue to work together. Our missions are very much
the same.

I think sometimes folks don"t have a modern
conception of what attorney generals do these days in the
consumer protection realm. But most of the companies,
that residents of our states deal with on day-to-day
basis are national or international corporations. The
days of the mom and pop stores are pretty much gone. So
a lot of what we do is parallel with what the FTC does.

I think we want to talk a little bit today
about how we can more effectively and efficiently marshal
our resources to work together. 1 think that would be

important because so much of our jurisdiction does
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overlap. In some respects, the state attorney"s general
jurisdiction may be broader. In lowa our consumer fraud
statute gives us jurisdiction over the advertisement or
sale or lease of any merchandise from anybody to anybody.
And so charitable contributions are also included in
that. We aren®t limited. Whereas, the Commission has
certain statutory authority that is a little bit more
constrained.

At the same time the Commission has, 1 think,
very effectively used its resources to focus on things
that are the most important to consumers. And, 1 think,
I*"m going to encourage in our comments a little bit later
that we continue to try to identify those things which
make the greater difference in the marketplace.

And that"s really what we do in consumer
protection in any event. And Steve was right-on in
talking about competition and consumer protection
complementing each other. Ultimately the goal of both is
to enable the free enterprise system to work, for It to
be efficient and that means informed buyers making
choices, not being misled, that means competitors not
losing business to others who defraud the public whose
offers aren™t real. It also means consumers
understanding they even own something. 1711 talk about

that a little bit later, or they“re buying stuff they
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don®"t even know they own. It"s a tremendously important
area.

We talk about people®s homes. Right now a big
focus of the state attorneys general -- and has been for
several years now -- has been home mortgages. And we"ve
seen unfortunately what happens when an entire industry
melts down. [It"s bringing our economy down with it. We
work iIn a very, very vital area of life in our country.
And the need for us will not ever go away. 1 do not
think and there will never be enough of us to do what
needs to be done to ensure that the marketplace is
efficient.

But again, efficiency, working together, we can
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protection guy, so to speak. | haven"t been in the FTC.
I"m more interested In -- over the years in antitrust
issues. 1°m a general law and economics person. But
I1"ve also recently been doing some work on state consumer
protection acts which fits right into some of Bill"s
role.

And 1 think, Bill, you finished at the end with
a comment that there"ll never be enough people to be
enforcing this. | think at some point we could have too
many .

But what 1 want to talk a little bit about is

the role of the states. Now, Tim Muris has an article out
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find fraudulent. And he talked about regulation, and
under regulation he talked about the role of the FTC"s
consumer protection missions and the important -- some of
the important work that he did while -- the Commission
did while he was chairman and goes into great detail on
that, and a little bit self-congratulatory but it was a
nice piece.

wWith all due respect to Bill -- not to Bill, to
Tim, who was my law professor and colleague at George
Mason, he left out an important leg of his stool. And it
is the role that Bill Brauch plays, that the roles that
the state consumer protection act play. And this is
really a burgeoning area right now possibly because there
are a lot of problems that need to be collected --
corrected, possibly because of other things.

State consumer protection acts were passed in
the late "60s, early "70s, at the behest of the FTC.
They"re oftentimes called little FTC acts so it"s
important for the FTC to think about perhaps what we"ve
created or does this monster perhaps need to be tamed. |
guess there 1s a question, iIs It a monster? And we have
a project here at the Searle Center that"s doing some
empirical work on the state consumer protection acts.

And just kind of our Ffirst pass through the --

through the data collecting opinions in Federal District
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1 Court, applying the state law -- these are the

2 low-hanging fruit, the easy-to-find cases. Federal

3 District Court opinions from 2000 to 2007 and state

4 appellate court opinions from 2000 to 2007. That, of

5 course, we do not have the state trial court opinions on
6 this yet because that®"s huge. You"d expect that the

7 appellate opinions are the tip of the iceberg. The

8 federal court cases are usually the larger cases and what
9 we see in this period from 2000 to 2007 is 15,000
10 opinions dealing with state consumer protection acts. We
11 started off with 30,000 and we culled it down to ones
12 that are actually dealing with this. This is a lot of
13 litigation that"s going on out there. And i1t"s the
14 private litigation that we"re looking at.
15 Bill is from the only state that does not have
16 private causes of action. He would like to have them.
17 But 1 think probably more for the small cases than the

large cases. And what we hadbly cll cases than themf acwltion that"s going

10 larg8ed off with 30,000 and we c We



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

19

parties who are harmed will be compensated.

So there®s generally some minimum type of
statutory damages, there"s occasional punitive damages
are awarded, there"s attorneys fees, a number of things
to up that problem. But on top of that, they also allow
class actions.

Class actions solve that problem too. So the
problem of having individual small injured plaintiffs*®
parties having access to the court is solved in two ways.
And that"s a classic situation where you would expect
there to be overdeterrence. So we"ve got a -- I"ve got a
theoretical piece with Jason Johnson from Penn that
addresses that issue and then we"ve got some empirical
work that we"re looking on this. Obviously 15,000 cases
in and of itself doesn*t tell us whether we"ve got an
optimum amount of regulation or litigation at all.

But some of these cases, | would submit to you,
are things that the FTC took a look at them and they
would say this doesn"t come anywhere near our standards
of unfair and deceptive acts or practices. So we"ve got
this -- this large issue out there. 1°m not going to
call it a problem because we don"t know it"s a problem --
whether or not it"s a problem.

But 1 think It"s -- we"ve got this consumer

protection going on that"s totally informed -- uninformed
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by the expertise of the FTC. And the FTC, as the leader
of consumer protection in the U.S., 1 think, has an
important role to play in this. And one of the things
1"d like to explore today as we bounce through our topics
is the possibility of the FTC getting more involved in
these types of cases and sharing its expertise. It"s
kind of the national centralized location for research
and development, information about these problems and how

private litigation can perhaps be better informed with

this.

MR. BAKER: We should go there for just a
moment here, Henry. What else would -- the FTC, 1
suppose, could be involved. 1 mean, other possibilities,

I suppose, would be for judges to develop a common law of
these state cases and start developing some principles
through those by reference to ours. Or the state
attorney generals obviously within their states, | think,
would be influential probably with state judges.

Do you think there is a problem with these
private actions and what other things do you think would

help 1t?
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FTC to be interested in. But the standards that are
applied for proof in those cases are very -- for
establishing a violation are very low compared to what
the FTC would be concerned about compared to what the
common law would be concerned about. So -- and they“re
also just general problems with the kind of class
actions. But I think a role for encouraging the courts to
try to apply some type of consumer welfare standard or
public interest standard, which 1 think guides your
behavior and a lot of your actions, to encourage the
courts to think about that in these cases because there-s
-— and how would the -- how would the courts know what
they"re doing. Well, the FTC could get involved following
amicus briefs or an intervening -- I*m not sure the best
way for them to try to get involved in intervening with
that.

But 1 think for those large cases, that would
-- 1s where 1 think there"s the huge problem.

MR. BAKER: Okay. Thank you. Thank you very
much. Paul?

MR. LUEHR: My name is Paul Luehr and it"s a
great pleasure for me to be here as well. In a way, I
feel like it"s old home week because 1 see many familiar
faces from my tenure at the Federal Trade Commission.

By way of background, I think one reason I™m
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of a private person, sometimes acting as the agency"s
expert and sometimes as an expert for a private firm.

I think the three main points that -- when |
think about the Federal Trade Commission -- and to begin
on a glowing note, I think the things it does very well,
having seen it from these many different perspectives --
and I also -- 1 should -- 1°11 comment a little later
about an iInternational perspective since 1°ve had a
chance to travel overseas and talk to other enforcement
agencies outside the country.

But with that background in mind, I think there
are three things that stand out to me with regard to the
Federal Trade Commission and what it does well.

First of all, 1t"s extremely flexible. 1 think
that comes from probably number one, its statute. It has
the mission of prohibiting unfair and deceptive acts or
practices in or affecting commerce -- didn"t think 1
still remembered that, did you -- under Section 5. |
think it does give it broad authority and the ability to
change and shift resources as needed.

I think by virtue of its size, iIt"s not a huge
moribund federal agency that has, you know, rows and rows
and rows of steel desks and people all doing the same
thing, day after day, partly because it was a

congressionally formed agency, it has that aspect of

24
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independence, and it"s always been fairly small. 1 think
that has contributed to its flexibility.

And frankly 1 think there has been a culture,
at least since | was there, starting in the early "90s, a
management style that is much different than almost any
other agency or even private office that 1°ve been a part
of.

And a real focus on what you my think of as
bottom-up management, taking good ideas from the staff
level and letting those percolate to the top, especially
with regard to its enforcement mission.

The other thing that 1 think stands out with
regards to the FTC is its role as an enforcer. And 1
think if you look at the FTC historically -- and
unfortunately | actually had a chance to do some -- some
retrospective historic work way back when I was in law
school, looking back at things like the Capper-Volstead
Act and different statutes that have been tied to the FTC
over the years.

I think their role as an enforcer really since
the early "90s, has really given the agency added heft.
No longer, 1 think, are they considered just the nanny on
Pennsylvania Avenue full of regulations, rules related to
the frosted cocktail glass, and things like this. But

now they"re seen as someone who brings real cases in

25
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federal court against real wrong doers and 1 think that
has had a real deterrent effect and many other salutary
effects on the market.

And the last role 1 think that really stands
out to me and in the hallmark of the FTC as it currently
exists, is its role as coordinator. The FTC I think well
knows in part because of i1ts size that it can"t do
everything alone. There are too many con artists out
there.

Even among legitimate business, there are too
many times when the business practices fade over into an
area that would be considered by -- deceptive by most
consumers. The FTC knows they can"t do it alone.

And 1 think it"s been very effective at
bringing together various stakeholders. And 1 think it
does that in several areas. It does it in forums like
this with workshops, | think it does a good job of
bringing together stakeholders when regulations are at
issue, making sure that there"s full comment on
regulations such as the telemarketing sales rule, what
some people call the dinner hour rule, probably the most
popular regulation ever invented in Washington.

And also in enforcement actions, it does a good
job of bringing together people from various walks of

life with various types of enforcement authority and
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making sure that all those different types of enforcers
are really singing from the same score and trying to move
in the same direction, particularly when there®s a
notable problem out there in the marketplace.

So 1'm looking forward to our discussion this
morning. But those would be the three things, 1 think,
that stand out to me as the hallmark of the current FTC;
its flexibility, its new role as enforcer, and it"s
traditional role as a coordinator among various
stakeholders.

MR. BAKER: And finally we"ve got Teresa
Schwartz as we do our -- give five-minute intros.
Teresa, delighted to have you here.

MS. SCHWARTZ: I made it. |1 was going to be
very green this morning and take the train. 1 was told
by Chicagoans take the train from the airport. Well,
this morning, that was not such a good idea. So I got in
a cab with somebody else and we made it. And I don"t
know where he went from here. But we did get a train at
Rosemont -- or anyway.

MR. BAKER: I"m sure you were up well before
dawn this morning so we appreciate it.

MS. SCHWARTZ: So I"m very glad to be here. 1
guess you“"re supposed to introduce yourself and then --

MR. BAKER: Everybody has got five minutes to
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do something they kind of want to say and kind of who
they are, or special interests or points they want to
make sure to make, if you"d like.

MS. SCHWARTZ: Okay. Well, I"m the oldest on
this panel by far. And so I should tell you my fTirst
encounter with the FTC was in 1971. So | can be kind of
a historian.

I came out of law school right as the FTC was
waking up as a result of Ralph Nader®s raiders who had
pummeled the FTC for being the old do-nothing encrusted
agency that it was, which was followed then by an ABA
report which said, you know, Nadar®s raiders are right,
this place is iIn a shambles.

And it was President Nixon who appointed Caspar
Weinberger, who then was followed by Miles Kirkpatrick as
chair, who completely turned the agency around, like a
miracle. 1 think this is the Kellogg School. |1 think
this is an example of turning an entire agency around and
making 1t what -- the beginnings of what it is today,
which s, you know, a very well-respected, world-wide
respected, federal agency.

And | was there as the attorney advisor of
Commissioner Mary Gardiner Jones, the first woman
commissioner. And she was kind of a rabble rouser

herself, making all kinds of waves at a time when

28
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problems and have at least In our experience terrific
ideas about how best to go about solving the problem. So
it was not top down. Jodie knew how to listen and

identify good people and good ideas and then she made it

happen.

Some of the things that happened in that
period, I see still reported on, you know, the complaint
center, which was -- had to be created, a help line,

gathering all these complaints, then converting that into
a huge database of complaints, sharing all that
information through the internet with all of our
partners. 1 think there are 1500 people now,
organizations, that tap into that database, totally
manipulatable.

And all of this was not Jodie®s idea, coming in
saying, let"s do this. It was people saying, you know,
we need to do this.

Sweeps, organizing cases with partners again,
we held the -- and 1 was actually in charge of this, the
hearings on the global -- the high tech global market
place, which started our period. And out of that came
really kind of a strategic plan for how we should proceed
with the internet. So it was just a wonderful experience
and I think very productive for the agency.

What 1 learned about the agency -- and 1 just,

30
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you know, say much of what Paul has said too -- is that
the staff is -- is wonderful, the statute allows a fair
amount of Flexibility and with that combination, you

know, you can do a lot. |1 read recently that Tim Muris,

who was the chair immediately following the chair 1

worked for, in 2000 -- I don"t know. He was there for at

least three or four years, | believe. Lois would know.
He was interviewed in the ABA Antitrust Magazine. And I
quote him exactly, the Bureau of Consumer Protection is
one of the wonders of the world. A little hyperbole but
he says, extremely efficient organization, many staffers
have been there for a long time, their wisdom and their
ability to prosecute cases is truly impressive. And I™m
not going to --

MS. SCHWARTZ: I have to say I"m not going to
go quite that far, but 1 am a great admirer of the
agency. | think it has tremendous potential.

And what 1 would like to do today is to spend

some time talking about how it can be better because this

-- this agency has almost limitless opportunities. The

marketplace Is In some areas In a total shambles, it

31
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MR. BAKER: Well, and that"s a perfect segue
into the set of questions we"re going to discuss this

morning, the first of which is how should the FTC set

32
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the Federal Trade Commission. The whole FTC is about
1100 people. You figure about a third of those are doing
consumer protection.

I commonly do speeches for people who presume
we have several thousand people in the room reviewing all
advertising before it goes on TV.

So we"re a relatively small set of people with
a big mission and the question then is how you decide
what you"re going to focus on and sometimes inevitably
what you"re not.

Teresa, might as well -- you had some thoughts
on that? You want to start -- kick that one off?

MS. SCHWARTZ: Okay. [1"ve just been talking
but 1"l keep —- 1711 keep going.

I do think that what 1"ve learned at the
Commission is the value of strategic planning and again
kind of bottom-up, get your ideas, identify the key
issues in the marketplace. To do that, the staff of
course knows from their work experience what"s bubbling
out there. But I think also you need to go out to the
consumer groups, to the AGs, find out what they“re doing.

I was really struck recently looking at the top
six consumer protection agencies. About five years ago
they identified predatory lending as one of the top five

issues bothering consumers and bothering these consumer

33
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organizations of which, by the way, I"m affiliated. 1I™m
on the board of Consumers Union so I*m bringing that kind
of hat to the table also.

I think making that kind of assessment -- and 1
look out there, you know, Fish where the fish are. You
look at where i1s the money now? 1It"s in retirement
accounts and you"re seeing stories now about credit cards
that you can use to draw your money out, reverse
mortgages. People still have equity in their houses,
older people, and predatory lending, payday loans and all
of that, still very much out there, very, very
problematic areas.

So you can kind of look at some of these areas
and see can you get any kind of a handle on 1t? Because
if you think about what"s happened now in the
marketplace, there were lots of signals that predatory
lending was a really pervasive problem, very, very bad.
And I think part of strategic planning is to say, you
know, what®"s the FTC, what is our role here, because
there are a lot of banks with roles. So what can we do?
How can we tackle this? We have so many tools from
learning about it through workshops, being an advocate
for legislation, getting more jurisdiction maybe, 1
think, in that area, bringing the fraud cases against the

mortgage brokers and so forth.
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The FTC did some of that. But when you look at
how many cases against mortgage brokers, there was not
that many. 1 think there was a big mailing that went out
of 200 letters or something to mortgage brokers that
maybe they were violating the law. 1 think with a
strategic plan in place, it might have been -- more could
have been done because you would identify that area as
very highly problematic and that you had a role iIn
working with the state AGs.

So I"m —- 1"m very much in favor of that kind
of a plan in which everyone is on the same page and you
see what the problems are that you most want to focus on
and figure out how you want to do it the best you can.
The agency doesn®t have jurisdiction over all these
areas.

So that"s -- that®"s how I would go about it and
that"s what we did when I was there. You know, you
always do what you"ve learned from our own experience. |
think 1t worked for us. We picked the internet as one of
our major focuses. It was just coming on. And we had a
strategic plan that we built out of those hearings and it
actually governed the next five, Ffive-and-a-half years of
how we focused our energies at the bureau.

MR. BAKER: Bill, what about you? | mean, you

obviously head up a consumer protection office that has

35






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

37

keeping other products from being developed that are even
more effective?

And people®s Ffinancial future, theilr nest eggs.
We"re talking about -- she was talking a minute ago about
-— Teresa was -- about retirement funds. And we"re
looking at that very, very closely. We"re looking at
annuities, for example, which the FTC may or may not have
jurisdiction over.

But the bottom line is we are trying to focus
on those things that have the greatest impact in the
lives of lowans and working together among state
attorney"s general, those things that have the greatest
impact among American consumers. And I would encourage
the FTC to look at that as well. Strategic planning is
vital. It is absolutely vital. And 1 think the
Commission has done a good job of that. 1 think do we
need to -- to enhance our communications together, the
Commission and the state attorney"s general and the
consumer groups like Consumers Union and Consumer
Federation, and so on, because we all have folks who have
a great deal of expertise. We also have a lot of new
folks who come in with a fresh perspective as well. And
I think it"s important to keep that in mind. The notion
of a bottom-up, I think, is absolutely vital in that

respect.
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Some of the people who come in the AG"s offices
with very little experience are all of the sudden
leaders. Like Patrick Madigan in my office is the leader
of the state AG"s efforts on predatory lending. He
didn"t know a thing about it four years ago. And now
he"s the nation"s expert. 1t can happen quickly if
you"re able to bring in some pretty sharp people. We"ve
worked together very effectively, 1 think, with the
Commission over the years in planning certain areas and
some areas we haven"t worked as effectively. Perhaps we
need to get together at the early -- very early stages of
looking at things and deciding what we are going to focus
on together. Obviously, our jurisdictions don"t
completely overlap and so there may be certain things
that certain state AGs focus on. That may be outside the
FTC"s jurisdiction or maybe more local in nature and the
FTC may want to focus more on the things that are
national in scope. But | think there"s more that we can
do together.

But that"s what I would recommend, more
planning, more focusing on things that are of vital
concern. 1 think that the telemarketing sales rule,
particularly the telemarketing do not call list has been
extremely popular. And it"s not something that we would

want to have any qualms about having done. | think it"s
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AGs into that agency type process.

A lot of people who aren*t familiar with the
politics of federal versus state enforcement actions, |
think, should know that -- in a way they"re two different
animals. The FTC relatively nonpartisan, an independent

agency, fTedagzhbyemitiien, has a fedéardbtnahdatedwslerehdat ens, 1 . Sometimesel
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annuities may be an area where the FTC has almost no
authority. But the AGs do. And you could parcel up the
plans that way.

And the second aspect, | think, is sometimes
allowing the state AGs to move out in front and bring
some of those fTirst cases and kind of give them some
breathing room. And then come in afterwards to make sure
that there i1s kind of a federal bar set across the
country because that -- that effect of a federal
injunction against a company or group of companies can be
very effective. And sometimes the FTC maybe is moving a
little too far out in front of the agencies. We don"t
know where all the -- the FTC doesn"t know where all the

issues might be. And the AGs want to have a chance to
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look at the data and let that drive your agenda.

There are different ways that you can do that.
One is collecting the data in the first place. There is
this large database called consumer sentinal. Not
everybody is a part of it yet and they really should be
because you can bring all that data up to a central
repository and every single state and local agency could
tap into it and say what is the problem in my backyard.

And 1 think it"s gotten much bigger, much more
effective than it used to be. 1 think there®"s a long way
you can still go with that. And Chairman Pitofsky used
to say, | don"t want to be an agency that brings a case
just because some company was unlucky enough to have a
consumer walk through our door. And I think if you look
at that data, it"s thousands of consumers. This iIs the
case that we should be bringing, if you let that type of
data speak to you, | think the mission is much more
coherent and I think it has a much more beneficial effect
in the marketplace.

MR. BAKER: Okay. Just a couple things. We
are still doing strategic planning at the FTC. For my
money it"s the biggest, the best innovation we"ve had in
consumer protection since -- since I"ve been there. The
other thing 1 think has changed over the last few years

is Congress has kind of figured out that we"re there and
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we"re now a great place for them to suggest their
projects to.

So they end up -- I mean, I"m not suggesting --
I mean, it"s perfectly appropriate for the elected
officials to -- to help set priorities for agencies like
us. But it seems to me I"ve seen way more interest in
them helping set our agenda than I think I had in the
past.

Moving on, I mean, I guess the other thing that
-— which would be the balance between actions against
fraudulent enterprises versus unlawful activities by
otherwise legitimate business. We"ve always done some
fraud at the Federal Trade Commission going back to the
beginning. But the amount, percentage of resources, we
devote to it have shifted largely from time to time. |
would guess that one of the biggest differences between
those are people in it for the long haul and those who
are in it for the quick buck and really don"t care about
repeat business and good will from consumers.

There®s a good quote from Sears Roebuck saying,
“being honest with consumers is the best policy, 1 know
I"ve tried both ways.” And so | think we"ve got this
balance. What do people think? Is there -- how do we
decide which to do?

Henry?
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MR. BUTLER: Well, 1 mean, you“"ve got plenty to
take -- to work on here. So I mean, you obviously need
to make some trade-offs there. [1"ve flipped through the
transcript from the first FTC at 100 here and 1 noticed
in there Jack Calfee®s comments about advertising. And
one -- one point he made, which 1 think was really
important is that in the area of advertising that they
the F- -- the FTC is to -- to paraphrase him -- has --
has been at its best when it decided what not to do. And
I think the more we"ve learned about the economics of

advertising over the -- even the time you®ve been at the
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FTC should stick with its enforcement mission. And I
think continue to push that forward. And by that, 1 mean
bringing real cases in federal court against real
hardcore fraud.

It"s interesting that Lee Peeler, one of my old
colleagues, had made this comment in the first round
about street cred because 1 have enforcement written down
and then my first bullet point under that is credibility.
Because 1 think one thing that a federal court case does
for the agency is it gives it immediate credibility. And
I think it gives you credibility in a couple of different
ways.

It"s not just the fear factor, although that
has some beneficial effect across the marketplace.

People don®"t want to be pulled into federal court. And
so they"ll look at -- and I don"t think people at the
agency realize just how often -- and I"ve seen this now
in the private sector -- just how often other people in
the industry look at your final order and say what is the
remedy that was called for in this case. And they will
look down each of those bulleted provisions in that final
order and say, okay, this is what we need to do to make
sure we are in compliance.

So I think the agency has to keep in mind just

how powerful those final orders and settlements can be
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whether 1t"s on the administrative side or on the federal
court side.

But beyond the deterrent effect that a court
case has, it gives you better data. It"s amazing how you
get into the middle of a case as a former practitioner in
this area and you find out that the facts aren®"t quite
what you thought they were, that -- that the economics
are not quite what you thought they were.

It could be something like -- for example, iIn
the telemarketing area, 1 think It was through practical
enforcement experience that we found out a lot of these

telemarketers were all getting leads from the same groups
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be said about the effect of real federal cases.

MS. SCHWARTZ: Well, 1 think one thing maybe
jJjust worth picking up a little bit on is that it"s
possible -- I don"t have substantiation for this but 1
think probably it"s fair to say when the first 13B cases
were brought in federal court they were what Tim Muris
calls fraud and theft. You know, they were just really
outright stealing people®s money.

And that over the years, the notion of what"s
fraud has expanded and includes cases of deception where
a company lacks substantiation. There are cases in
federal court now, some cases that I think initially
might"ve been administrative law cases. So | think when
we talk about fraud cases and we"re lumping all of the
13B cases, all the cases that can be brought in federal
court. 1It"s a -- it"s broader group of cases than when
we First started out. We, | keep saying that. You know,
I"m not at the FTC. | haven™t been there in 5 years. |
still think of it as my agency.

So I think that the definition of what should
be a 13B action when you go to federal court, are those
cases that warrant consumer restitution. | mean, there
are serious cases of deception. But it is a —- it is a
broader concept. And it really constitutes a very big

piece now of the law enforcement. 1 think that"s
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1 appropriate.

2 When we get further into the discussion,

3 though, 1 think my view about the FTC is that it is

4 definitely a strong enforcement agency. It"s a huge

45 part. It"s an important part. 1 think it sew 9bd be mor
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Another example are what I call the modified
negative options free-to-pay conversions where you have a
credit card issuer who has a deal with a company, perhaps
Vertrue or Trilegiant. They make a phone call or they
send a small denomination check and encourage the
customer to agree to a free trial offer, which if they do
not cancel within 30 days they will be charged for. We
have done surveys on these and found that the vast
majority of the consumers don"t even know they own this
membership in a buying club or this identify theft
protection plan. They don®"t know they own it. And
they“"re paying for it every year. It shows up as a
charge on their credit card. They don"t understand what
it Is, they don"t read it carefully, and they just keep
paying it. The vast majority, millions of dollars
flowing out of the pockets of American consumers to
companies that are in contract with very legitimate
banks, primarily national banks, they don®"t even know
they own 1t.

The free enterprise system is not supposed to
work that way. So again, 1t"s somewhere on the continuum
but let the chips fall where they may.

MR. BAKER: One last point I guess 111 make,
we don"t have criminal authority at the FTC but we work a

lot with criminal enforcers these days. And one of the
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things 1°ve been finding in talking to them is the model
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form was because we had done telemarketing cases before
that. And some of those same cases applied. Widely
dispersed consumers, dealing with -- In some cases -- new
technology because phone systems were different,
criminals that were using both legal and geographical
barriers to hide from law enforcement.

We saw all of those in telemarketing. And it
was just same chapter, second verse, when we got to
internet enforcement. And 1 think our experience in
telemarketing served us well in internet enforcement.

And i1t also helped us teach our brethren on the criminal
side how to bring some of these cases such as victim
venue cases.

MR. BAKER: Okay. The next we"re going to turn
to, how to allocate resources between spam,
telemarketing, business opportunities, financial fraud,
deceptive mass media, payment systems, privacy, data
protection. In other words, this is a partial catalog of
the things we can do. So bringing it down from a little
bit of the more general material to the more real
specifics.

And for each of our panelists, | would be
curious from them on areas where they think we should do
more or maybe one where we should do less given that

you*ve probably got a finite amount of resources.
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So who wants to start on this one? Paul,
you"ve always got opinions. Teresa?

MS. SCHWARTZ: Well, this is something I want
to say. | might as well say it here to whatever question
I"m going to Fit my answer into -- into your question.

I"ve been thinking about -- 1 think this is a
wonderful idea to have these panels and thing ahead about
the FTC and where should it be and, you know, the next
100 years. 1It°s a pretty long time.

But, you know, 1"ve been pondering this
situation that we"re in now with the lending crisis and
the predatory nature of the credit transactions, sort of
more generally. And the extent to which they involve the
banking industry, the credit cards, as well as the
mortgages. The credit cards just -- you know, the Fed
has come out with a regulation to limit the terms of
credit cards.

And to me that"s almost shocking that it"s
gotten so bad that they are going to tell them you can"t
have certain kinds of fees that amount to a certain
amount when you have a low credit. You know, a card can
go $250 of credit, but in the first bill that you get
from the credit card company, there are fees that amount
to $175. So -- and you have to start paying those. You

have to pay that -- to enjoy any credit, you have to pay
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that all off in your first month and then you have the
next $75 -- what is it -- $75 that you can have.

Well, you know that nobody who needs a credit
card that has such a limit can pay off those fees in the
first month. So they"re behind before they even start
with those big charges. And the Fed is going to limit
that, not enough in my view. But they®"re going to put
limits that you can"t do that, you can"t have a credit
card that has so much fees in the -- In the -- to get a
limited amount of credit.

So 1'm thinking about all of this and what"s
the role of the FTC? They don"t have jurisdiction over
banks. And they -- they -- they can bring cases with
credit card marketers where the FDIC brings the -- the
action against the bank and so forth.

But, you know, 1 think we don"t have at the
federal level a consumer protection agency that has a say
in this -- what"s going on in the marketplace. We do
over the things that, you know, we have jurisdiction
over. But these other agencies have other interests.
They have the banks. You know, they“"re -- I don"t want to
use the capture terminology but they have other interests
as the FCC has interest In the -- in the telephone
business. And you -- and you look at mobile credit --

credit -- not credit but mobile cell phone contracts full
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of terms about not being able to cancel without monstrous
fees and so forth. And 1 think the FTC, you know, in the

future somehow should become the agency that is
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cost of some of these consumer-related matters.

And 1 just throw out there, 1 think you®re onto
something. And if we -- if we purely come in with our
statute in front of us and our enforcement mission, we"ll
be seen -- 1 should say the FTC will be seen as having --
I make the mistake -- same mistake you do -- the FTC will
be seen as having just another voice at the table,
they"ve got their agenda, they~“re trying to drive their
mission under the FTC Act.

But if you come in with statistical data, with
consumer surveys, with economic data, you become almost a
kind of a third-party broker saying we don®"t have a dog
in this fight, we really don"t have enforcement authority
here, but this is what we found iIn the marketplace.

MS. SCHWARTZ: Well, 1 think -- yeah, the role
of B.E. is extremely important. And I think going back
to that idea of strategic planning. To the extent that
you have a plan, okay, these are the things you want to
do, 1t does seem to be terribly important to have B.E.
into that -- iInto that strategic plan, this is what
they"re going to work on, and help us with the data and
the studies and so forth.

I would say absolutely B.E. But I think the FTC
needs more expertise about consumer behaviors beyond

economists. The economists have absolutely a key role to
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play but 1 also think that we"re learning a lot more
about -- through behavioral economics, but just a lot
more from people who really understand consumer behavior
in a way that I"m not sure the FTC has people on staff
that really understand. B.E. did a wonderful study about
the mortgages, mortgage documents, that showed that
people, educated people, do not understand these fancy
instruments with the ARMs and the balloons, and whether
insurance is In or out. They"re not quite sure.

People have been in a marketplace in which
they"re doing transactions and they really do not
understand what they"re doing. 1 don"t think this is how
the marketplace should be working.

MR. BAKER: Well, that would be of the things
we were hoping to get out iIn some of these sessions is
things that might be good research projects for the
Bureau of Economics. So if there®s other ideas, I™m
certain they would welcome them.

Obviously one of the things that the Bureau of
Economics or others at the FTC would say is, look, if
you"re talking about credit card markets, there®s lots of
competition for people trying to get you to use their
credit cards. They advertise on TV. Consumers pick and
choose and to the extent that they disclose the fees and

the charges, shouldn®t you leave consumers free to make
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those choices and why would we want to step iIn?

MS. SCHWARTZ: 1"m with the Fed on this. 1
don"t think the FTC actually commented on the Fed rules
so they may be -- they may not be in favor of limiting
these terms.

They seem to be so one-sided, so unfair, that
someone who is signing up for that cannot be -- cannot --
you just -- you just cannot be signing up and paying $187
to get 75 cents worth of -- $75 worth of credit.

MR. BAKER: Henry, 1 know you wanted to say
something.

MR. BUTLER: Well, 1 mean, 1 think Teresa"s
point is an important one. And it really comes down to
what is the comparative advantage of the FTC as the
leader in consumer protection?

And -- and 1 -- 1 think the idea of spreading
it kind of horizontally across the federal -- different
agencies in the Federal Government is an important one.

My point 1 wanted to make earlier and didn"t
get in on this was related to federalism principles and
the role of the FTC iIn exercising its leadership on
consumer protection.

A lot of this comes down to expertise of -- of
the research variety or the Consumer Protection Bureau

may -- may be able to bring to the table and provide a
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advertisement for jewelry or annuities that empty
somebody®s bank account into the future?

I know where | vote to spend my money.

MR. BAKER: Just in the interest of moving
along, are there areas where people think the things that
the FTC is doing that you say, you know what, it just
kind of really doesn"t need to be done and why don"t they
do something else instead?

MR. BRAUCH: 1 think it"s hard to say that.
There®s just so much that needs to be done. The FTC over
the past 15 years, of course, has been much more
aggressive and has tried to focus on those areas that are
most important. 1 do see the FTC jumping into a lot of
areas that are kind of new and burgeoning and there are
benefits to that, to sending a message of deterrence
right at the outset where you see the potential for fraud
whenever there"s a new means of communication. There®s
also new opportunities for defrauding people whether it"s
the internet or what has flowed off the internet with
that -- the kind of buzz marketing for example iIn more
recent years trying to get in on the outset.

But 1 think you also have to be careful that
you don"t address something just because it"s new. You
have to address something because it"s important. And so

I think focusing again on those things that are important
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is the most important. 1 don"t know that there"s an area
where 1*"d say gee, the FTC shouldn®t have done that.

MR. BAKER: Well, then the next one is kind of
-— how do we -- our mission is protecting consumers, not
necessarily bringing cases against evildoers, although we
certainly do that. And there®s a whole lot of ways. One
of the fortunate things | think about the structure of
the FTC is i1t doesn"t lock us In to one tool iIn the
toolbox. It doesn"t say you have to do it this way or
that. We"ve got -- and the FTC has used different things
through the years.

In the 1970s we did a great number of rule
makings. We"ve been really heavy in litigation
particularly in the "90s -- "80s and "90s. More recently
we"ve been doing a fair amount of public workshops which
again are time consuming. And of course, we have a
variety of consumer education tools and outreach,
speeches by the regions, consumer education materials.
Identify theft is probably the great example. We"ve
really taken the national lead in developing things that
help people.

How do we balance those out? | mean, are there
tools that we are using more than we should? Are there
other ways we should hit that balance? And if we"ve got

some of these -- being from a region, | can"t help but
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small agency®s clout because the FTC does have a limited
amount of resources and nationwide jurisdiction and very
broad jurisdiction.

The one thing 1 would ask about is the -- the
advocacy piece. 1 know the FTC was involved in a fair
amount of advocacy on class action relief.

MR. BAKER: Can 1 turn to that one --

MS. SCHWARTZ: Yeah.

MR. BAKER: -- for just a moment because 1 was
going to ask about that and I"m sure Henry has got some
thoughts too.

In the early 1980s, the FTC had a pretty active
program. 1| think for the first time particularly in
commenting on state laws -- when asked -- state laws,
state regulations, that were essentially special interest
regulation legislation that was meant to give an
advantage to particular competitors. And when asked, had
written comments. We got some pushback particularly from
elected legislatures or legislators or Congressmen,
didn"t like us weighing in. We still do some of that,
not that much.

The other thing that"s come in more recently
when Tim Muris was chairman was a program of act, the
going out and looking for class -- consumer class actions

that we thought were really not solving problems and
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maybe weren®t providing consumers with some good
remedies.

And 1 know we did some advocacies, consumer
amicus briefs, on some of those. There was one here in
Chicago at Ameritech our office was involved in where the
attorneys were going to get a ton of money and consumers
were basically getting locked into longer to a program
they really didn*"t want in the first place.

And 1 talked to the judge in that case at
another program and he was delighted we"d weighed in
because we reinforced his ability in the face of counsel
on both sides to say this is really not pro-consumer.

MS. SCHWARTZ: Now, was the end result there
more -- more for consumers or is it really to sort of get
-— get at these large legal fees that there --

MR. BAKER: 1 think the FTC has -- has
commented on -- on both.

MS. SCHWARTZ: Yeah.

MR. BAKER: Sometimes there are real problems.
I think that they“re required. But whether the remedies
that come out of those are appropriate? And sometimes it
could be, of course, that this is a weird technicality of
the Fair Credit Reporting Act and we -- and nobody should
be worrying about it.

But 1t"s not been real extensive and it wasn"t
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really easy for us to track going on class action because
there"s no newspaper that 1 think collects these.

Henry, this seems to feed into some of the
stuff you"re talking about.

MR. BUTLER: Yeah, 1 think that is a
potentially important role, you know, the courts and the
judges are supposed to monitor the class action or awards
and try to make sure they’re proper. Obviously there"s
been some problem with that and there may be a role for
the FTC on that.

I think the bigger concern may be on the
substantive side of what"s going on in the class actions
where the FTC has the expertise on -- on what iIs -- what
-- what they consider -- that the FTC to be unfair and
deceptive practices.

For example, the -- a lot of the state consumer
protection acts have language very similar to the FTC Act
but it"s interpreted more in the -- in that "70s vein as
opposed to what the -- what the FTC has been doing more
recently. And I think that that has been part of what"s
led to a lot of the increased litigation there.

By the way, when 1 was talking about the amount
of litigation under the state consumer protection acts
earlier, 1 neglected to mention that the trend on that is

that the number per year doubled from 2000 to 2007. This
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is not like just a steady state here. There"s a real
explosion of this type of litigation.

But the class action area is one where | think
the substantive side of the case is Important. Another
thing related to that is -- is kind of the educational
function of the -- of the FTC, maybe outside the
litigation function. But to do a better job of working
with perhaps the courts, the judges, to understand this
area, to work with the state AGs. But a lot of these
cases are the private cases where the state AGs are not
involved. They generally focus a little better on what
the consumer interest would be.

MR. LUEHR: Steve, when you talk about
allocating resources, one thing we haven®t talked a lot
about -- because 1 almost think it"s been a historic
given now, but I think it"s something that over 100 years
is relatively recent phenomen