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1 PROCEEDINGS
2 - - - - - - - - -
3 INTRODUCTION AND WELCOMING REMARKS
4 MR. BUTLER: Good morning. It"s, like,
5 too cold to talk. My name is Henry Butler.
6 I"m the executive director of The Searle Center
7 on Law, Regulation and Economic Growth, which
8 is a unit at the law school.
9 We fund faculty research. We
10 engage i1n some large-scale empirical studies,
11 the State Consumer Protection Study that we just
12 released. We run judicial education programs,
13 education programs for state attorneys generals
14 and their staff. We"ve been In business since the
15 summer of 2007.
16 We have worked with the FTC on a
17 number of programs, which has been very
18 enjoyable for us. We had Bill Kovacic was
19 doing some hearings on the FTC at 100. That
20 was about a year ago we had a hearing here at
21 the law school.
22 We also have established an annual
23 conference with the economists at the FTC. The
24 second one was just last month. It"s the
25 FTC/Northwestern Economics, Microeconomics
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1 Midwest out of our worldwide tour of Merger

2 Guidelines Workshop, but in particular we

3 couldn®t leave out Chicago in all their

4 variations.

5 1"d like to welcome all of you on

6 behalf of both the Department of Justice and

7 the Federal Trade Commission.

8 Rich Feinstein, the bureau

9 director, Bureau of Competition, will be

10 hosting. He and 1 will host alternate panels
11 today. And special thanks to Liz Callison,

12 who"s sitting here in the front row, from the
13 FTC"s Bureau of Economics, who has been truly
14 the one person without whom none of this would
15 have been possible. She"s steadfastly

16 helped us organized each of these.

17 These workshops, as you know, grew
18 out of an iInitiative by the two agencies to

19 take a look at the existing Horizontal Merger
20 Guidelines, which have been place in large
21 measure since 1992, but not substantially
22 revised with the exception of the Efficiencies
23 Division since then.
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1 efforts when the guidelines had been revised,
2 we decided we would do well to see whether
3 there was a consensus around making any
4 changes, and if so, what those changes ought to
5 be and then what parts of the guidelines.
6 I think our public statements have
7 suggested that we"re not committed to making
8 revisions. We are also not at this point
9 contemplating a major overhaul.
10 That said, at least based on the
11 first couple of workshops we"ve conducted thus
12 far, there have been a number of different
13 points raised that would suggest that there
14 ought to be some changes made.
15 And so again, we"re continuing to
16 try to work for areas where there®s consensus
17 so that we bring together the best legal and
18 economic scholarship in this effort.
19 No one workshop covers all of the
20 topics. Some of you may know that the agency
21 has published a list of gquestions to help frame
22 the discussion, although they®re by no means
23 meant to be limiting. We have different
24 topics at different workshops just because
25 there®s no time in one day to do justice to all
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1 of them.
2 Our first panel, which I will
3 moderate this morning, Is on entry issues,
4 which seems like a small part of the
5 guidelines; but when 1 get back to my notes,
6 111 tell you why I think it matters.
7 I asked someone to go back and
8 look at the reported merger cases. There"s, of
9 course, discussion of entry in other kinds of
10 antitrust litigation.
11 And it seems that the Baker Hughes
12 decision in 1990 was part of what prompted the
13 merger guidelines revisions in 1992.
14 Since then, we did not find any
15 case where a prima facie case had been
16 established by the government and then was
17 rebutted by the likelihood of entry.
18 There are a couple of decisions
19 that give very extensive discussion to entry
20 issues. Most recently and probably most
21 notably, because of their thoroughness, both
22 FTC cases, more power to them. One was the
23 Chicago Bridge and Iron case in 2008, and
24 most recently the CCC Holdings case in 2009.
25 Both those courts talk about entry a great deal.
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1 The Chicago Bridge and lron case,
2 you may remember, was a case where one of the
3 principal issues that the Commission was
4 litigating was whether in a consummated
5 transaction it was fair to assume that the
6 parties had sort of gamed the system and
7 the entry analysis might not look like what
8 It might in a different situation.
9 In CCC Holdings 1t was a much more
10 straightforward, very detailed rundown of all
11 the various kinds of evidence that could
12 be responsive to an entry inquiry.
13 Let me tell you a little about how
14 we"re going to proceed. 1711 introduce our
15 eminent panelists. Each of them have been
16 asked to speak on the topic of entry but
17 without any pre-designs on what they say about
18 it for five to seven minutes.
19 They"re invited to comment on each
20 other"s presentations; and 1 will say we have a
21 reporter here, so we want to be clear, but
22 we"re happy to take questions from the audience
23 as well.
24 After their presentations and any
25 commentary that they have on them, we"ll go
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through a series of questions that we"ve put
together that hopefully will help elicit some
of the things we want to have discussed in the

course of this session.
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1 project pretty much from the day it was
2 announced, so I"m especially pleased that he"s
3 here.
4 And we"ll start with comments by
5 Spencer Weber Waller.
6 MR. WEBER WALLER: Molly, you®d like us
7 to speak from the table?
8 MS. BOAST: Whatever you wish, are
9 comfortable with.
10 MR. WEBER WALLER: This is fine.
11 Hi. Thank you so much for
12 including me in the hearings, and | appreciate
13 a chance to come over here. | happened to have
14 gone to law school at Northwestern; and while 1
15 didn"t have a lot of classes in this building,
16 at the time our career center was here and I
17 had almost all my job interviews. So this iIs a
18 nice change, although it"s maybe similar, where
19 I"m going to be grilled to the same level as
20 when 1 was seeking jobs in the market.
21 My comments this morning, and |
22 want stay very brief and do more in the Q and
23 A, my comments are part of a larger project
24 that 1*m involved in on the role of brands in
25 intellectual property and antitrust.
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1 And obviously my specific comments
2 are going to be limited to mergers and as much
3 as possible entry in that connection. But iIn
4 that larger project, and my coauthor is here
5 today, his name is Deven Desai, I1"m arguing
6 that brand, brand management, brand strategy 1is
7 one of the most important aspects of modern
8 business management. Equally delighted to be
9 able to say those things at the Kellogg School.
10 Through all the different and
11 varied techniques of brand management,
12 businesses strive to differentiate their
13 products and services, create and enhance
14 customer loyalty, facilitate price
15 discrimination, reduce price elasticity, and
16 create price premiums.
17 Now, here today and in the larger
18 project, 1"m not arguing that any of these
19 things are necessarily bad or that a successful
20 brand is an antitrust violation.
21 However, we are arguing that
22 neither intellectual property law nor antitrust
23 law has truly accounted very well for the true
24 nature and i1mportance of brands, and as a result
25 has formulated a variety of seemingly disparate
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analysis, iIndeed untraditional market analysis.
So I"m going to get into the
specifics 1 think more when we get into the
questions and answers that Molly has for us;
but 1 want to suggest that oftentimes you get
some surprising results, things cut both ways.
Thinking about brand issues, just
bringing them more to the forefront doesn"t
automatically suggest that you have more
enforcement or less enforcement or that
individual parties would have a harder time

getess enfo mger Guclear un than eus; time
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1 detail as we get into that kind of specifics

2 why when you look at the marketing literature

3 that marketing people for a variety of reasons

4 believe that, iIn their words, it"s virtually

5 impossible.

6 So when you bring those kinds of

7 insight to bear, it just sort of suggests at

8 both microlevels and at larger levels ways of

9 bumping up to the forefront, theories,

10 research, people, literature that"s in the

11 business community.

12 We just don"t tend to talk about

13 it as much in law and economics. So that"s

14 why 1"m here and why I"m grateful to be able to

15 add those perspectives.

16 MS. BOAST: Thank you, Spencer.

17 Let me just plant a question with

18 you now that you don"t have to answer now since

19 I promised no surprises. And that iIs just because
20 I read these cases recently preparing for this, in
21 the Chicago Bridge decision, the court made a
22 distinction between a general reputation, perhaps
23 not quite the same as brand but close enough for
24 this discussion | think, which the court did not
25 think was of entry variant and a reputation for
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1 industry-specific trades.
2 And I want to think a little bit
3 about how reputation and brand actually should
4 play into the entry analysis, so maybe we can
5 come back to that.
6 Rob Gertner, 1 think you were
7 going to be our next commenter.
8 MR. GERTNER: Great. Thank you to the
9 FTC and DOJ for organizing these workshops and
10 including me. 1t"s a pleasure and honor to
11 participate.
12 IT you will indulge me in a brief
13 introductory remark, I will get to entry Iin
14 under a minute.
15 The current guidelines have been
16 successful in many ways, but they no longer are
17 an accurate portrayal of agency practice, nor
18 do they fully reflect the richer understanding
19 and frameworks that have developed in the years
20 since they were adopted.
21 So 1 welcome a revision, but 1 do
22 want to note one caveat. Possibly to the
23 chagrin of the agencies, the guidelines are
24 sometimes used and sometimes misused by judges
25 in litigation.
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1 A revision will likely increase
2 their use because the status of the guidelines
3 will be enhanced by a revision whose
4 introduction states that it reflects actual
5 practices and best practices as of 2010.
6 The mere fact of revising the
7 guidelines raises the stakes; and unless the
8 revision is a substantial improvement, the net
9 result may be worse policy.
10 111 now move to discussion of
11 entry; and 1 will work hard not to turn it into
12 a discussion of market definition, which all
13 roads seem to lead to, maybe for good reason.
14 Entry basically shows up In two
15 places in the current guidelines, and 1
16 would argue that neither is the right place.
17 It 1s correctly missing from market
18 definition -- whoops, there 1 go.
19 It appears with the i1dea of
20 including uncommitted entrants as market
21 participants as part of HHI calculations iIn the
22 structural analysis, and as a separate step of
23 the analysis to see iIf entry considerations
24 should trump a competitive effects analysis,
25 which concluded that there would be a

For The Record, Inc.
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1 short-run incentive to raise price or a
2 prediction that the merger would raise price.
3 Instead, I will argue that if
4 entry considerations are important, it should
5 be iIntegrated into a competitive analysis.
6 In order to discuss this, I would
7 like to use an example based on a generic version
8 of the facts of the Thomson Reuters merger
9 where 1 served as a consultant to the antitrust
10 division of the DOJ.
11 The role of the example is just to
12 make my comments tangible. Nothing I say is
13 based on any significant details or direction
14 of the investigation, public or confidential.
15 Thompson and Reuters each provided
16 software platforms, terminals and data for
17 financial information and analysis. Both
18 customized their products for clients who could
19 choose different software and data elements and
20 would pay accordingly.
21 Bloomberg also provides these
22 services; and for the purpose of this
23 discussion, 1 will assume that Bloomberg was
24 vertically differentiated with higher quality
25 and higher prices.

For The Record, Inc.
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1 Bloomberg, iIn contrast to Thomson
2 and Reuters, did not customize its offerings
3 but gives all data and all software to all
4 buyers, approximately.
5 Bloomberg could easily compete
6 more directly with Thomson and Reuters
7 individually or collectively after merger by
8 taking some of the functionality out of its
9 product and lowering price. But prior to the
10 merger, 1t chose not to do so.
11 The question is how do we
12 incorporate Bloomberg in merger review. One
13 note, given my desire to avoid discussing
14 market definition, I will treat
15 repositioning within a broad market and
16 entry into a narrow market as equivalent
17 for the purposes of my remarks.
18 A key point to note i1s that the
19 analysis should not depend on whether or not
20 Bloomberg is part of a broad market in which it
21 may reposition itself or a potential entrant iIn
22 a narrower market.
23 I know Kevin Murphy will talk more
24 about this issue in another context this
25 afternoon.

For The Record, Inc.
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1 So let"s begin with a discussion
2 of uncommitted entry, Tirst generally and then
3 in the context of this example. So uncommitted
4 entry is really very similar -- in fact, |
5 think 1t"s almost equivalent -- to the notion
6 of contestability.
7 And I was an undergrad at
8 Princeton at the time Bobby Willig, who was my
9 adviser, and Bill Baumol, who were working on
10 contestability. So these issues are in my
11 blood.
12 In fact, | had to futilely
13 struggle to replicate in my notes Bill Baumol®s
14 exquisite -- he"s an amazing artist -- three-
15 dimensional, multicolored chalk drawing of
16 transray convexity.
17 I found myself giving up and just
18 listening, so In some ways 1| think I"m scarred
19 for life by contestability theory.
20 But from this work we learned a
21 great deal about many things. But contestability
22 is not really an applied concept. It"s really
23 theoretical benchmark, much linsray convexity.

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555



22

Horizontal Merger Guidelines Review Project 12/10/2009
1 Like these other paradigmatic
2 models, i1t focuses our attention on what"s
3 missing in the real world, why the assumptions
4 don®t hold, and what the implications are. And
5 that way 1t enhances our understanding.
6 But just like complete
7 Arrow-Debreu markets, anything approaching
8 contestability or uncommitted entry rarely
9 exists.
10 The dichotomy of uncommitted entry
11 and committed entry is about as useful as
12 thinking about dividing the world into those
13 economies where there are complete Arrow-Debreu
14 markets and those without, and perfectly
15 competitive industries and those which are not.
16 So take the Thomson Reuters
17 example. It seems like i1t ought to be very
18 close to the i1deal. Bloomberg entry into that
19 segment seems like it ought to be very close to
20 our concept of uncommitted entry.
21 It costs us virtually nothing to
22 eliminate functionality from i1ts platform.
23 However, even iIn this case, entry is not
24 without costs. Many of them sunk.
25 Bloomberg would need to develop
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1 entry analysis we need to do 1f It iIs treated
2 as committed entry as part of a competitive
3 effects analysis rather than a structural case,
4 which in this instance would really be an entry
5 analysis with direct evidence really mimicking
6 the structural case.

7 For these two reasons, the kind of
8 theoretical problem and the practical problem
9 -— 1 think the distinction of uncommitted

10 entry and committed entry Is unnecessary and

11 placement of entry considerations into HHI

12 calculations is misplaced.

13 Next 1 want to address sort of a

14 more important issue with respect to entry,

15 which is entry being used as a step after the

16 competitive effects analysis rather than being

17 integrated into the competitive effects

18 analysis.

19 I will continue using the Thomson

20 Reuters Bloomberg example, although I think

21 it"s less perfect for these points.

22 Here 1s how an investigation might

23 proceed according to the guidelines, and 1

24 think consistent with agency practice.

25 The agency, maybe outsiders and

For The Record, Inc.
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1 the parties, will develop and estimate an

2 econometric model that estimates short-run

3 demand elasticities under an assumption of

4 static differentiated product competition.

5 Assume for now that this analysis

6 implies the new equilibrium would involve

7 significantly higher prices. Then we will ask
8 whether entry or repositioning by Bloomberg

9 would occur to make the price iIncrease

10 unprofitable. If so, the agencies would not
11 seek to block the merger.

12 Here is the problem. 1If entry is

13 an important constraint on competition

14 post-merger, it is likely an important

15 constraint pre-merger as well. If this is the
16 case, the maintained assumption of the

17 econometric model that prices are determined by
18 short-run demand elasticities iIs Incorrect.

19 The model is misspecified and the analysis

20 suspect.

21 IT we accept the premise that

22 entry may constrain prices post-merger, it

23 seems clear that we should at least consider
24 that it may also constrain prices pre-merger.
25 And then 1t 1s essential that entry be part of

For The Record, Inc.
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1 the competitive effects analysis.

2 I believe that in many industries

3 potential entry and other long-run demand

4 elasticity considerations play a significant
5 and large role iIn constraining prices.

6 So the right analysis should

7 incorporate this in the analysis of how a

8 merger affects pricing incentive.

9 Now, I think i1t"s hard to look at
10 Microsoft and the detailed analysis of

11 Microsoft pricing that occurred in the

12 antitrust litigation and not think that part
13 of an 1mportant force in Microsoft"s pricing
14 of Windows was thinking about long-term

15 demand elasticities and entry, long-run entry
16 possibilities.

17 I think we see 1t as commonly part
18 of managers® discussions with respect to

19 pricing and is present in internal pricing

20 documents that we see.

21 The conclusion that entry should

22 be integrated into a competitive effects

23 analysis is an example of two broader points
24 Kevin Murphy and 1 tried to make in our written
25 comments.
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1 First, that a multistep approach

2 to competitive effects analysis is often less

3 effective than an integrated approach that

4 incorporates both entry and efficiencies.

5 And second, that an important goal

6 of merger review iIs to develop an understanding
7 of how competition works in the industry pre-

8 merger.

9 The analysis should be consistent

10 with and explain the key merger facts and then
11 demonstrate how the merger changes competition
12 and pricing incentives.

13 I think that"s all | want to say

14 for now, and I"m sure I1*1l have much to say in
15 the Q and A.

16 MS. BOAST: AIll right. Well, thank
17 you, Rob. That was extremely interesting.

18 Your warning at the very beginning iIs something
19 that both Rich Feinstein and 1 take quite

20 seriously since we"re both litigators and we

21 worry a lot about guidelines, both as a set of
22 guidance for the parties we see before us but
23 also how courts perceive them. And your

24 comments on entry are quite timely.

25 One thing for you to think about,
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1 perhaps to comment on later, is whether the
2 Jjuxtaposition of the competitive effects
3 analysis and then entry immediately following
4 in the current guidelines isn"t really a way of
5 saying it"s all part of the same discussion but
6 the burden shifts.
7 Our next commentator will be
8 Mr. Pratt from the Illinois Attorney General®s
9 office.
10 MR. PRATT: Thank you, Molly. And 1
11 join with the other panelists in thanking DOJ
12 and the FTC for putting on these workshops and
13 for inviting me to be here. 1t"s an honor.
14 111 begin with a disclaimer. The
15 views that I will express are my own, not
16 necessarily those of the Attorney General of
17 I1linois, not those of NAAG, and certainly not
18 those of any other attorney general.
19 I1*d like to address two,
20 two points. First, 1711 address the only
21 question regarding entry, which 1s included in
22 the twenty questions for public comment, that
23 is whether there should continue to be a
24 distinction in the guidelines between
25 uncommitted and committed entry.
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1 Dropping the distinction 1s one
2 change which most commentators seem to support.
3 I haven™t read them all but 1t seems to be a
4 majority view in that direction, and | agree.
5 There are two basic reasons for my
6 view on this. First is that a separate
7 analysis of uncommitted entrants is not
8 something 1°ve ever seen done. And that®"s an
9 observation which has also been made by others
10 with broader experience than myself in the
11 merger area.
12 So the current formulation fails
13 the very basic test of whether i1t reflects
14 actual practice and, thus, provides meaningful
15 guidance to business and to enforcers.
16 The second reason for eliminating
17 the distinction is that, as the ABA said in 1its
18 comments, the distinction is largely artificial
19 and potentially confusing.
20 Even for antitrust lawyers, some
21 definitional gymnastics are required to nail
22 down the concept that committed is inferior to
23 uncommitted in this context. And I think that
24 confusion iIs worsened by the guidelines®™ own
25 conflicting usage of the term committed, which
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1 confusing, perhaps contradictory distinctions.
2 The second point 1*d like to
3 address goes to the nature and extent of
4 evidence which is required for merging parties
5 to prevail on an assertion that entry will
6 eliminate the anticompetitive effects of an
7 acquisition.

8 In the first workshop last week,
9 Rich Parker commented on how important it is

10 that the guidelines be accessible and

11 understandable to business persons and that

12 they reflect the actual practice of the

13 agencies.

14 The entry provisions of the

15 guidelines fall short in an important way.

16 Reading the current entry section, a business

17 person at least, 1f not an antitrust lawyer, a

18 business person would come away with the

19 impression that analysis of the prospects for

20 entry is a mechanical exercise.

21 First, entry alternatives are

22 measured and weighed, what has to be done to

23 enter. Then it is asked whether those

24 alternatives could, hypothetically, be achieved

25 in a timely, likely and sufficient way.
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1 There i1s scant reference to the
2 importance of actual experience, yet in
3 practice it"s the rare merger which the
4 agencies or the states have permitted to
5 proceed on the basis of entry without quite
6 substantial, empirical evidence of a history of
7 entry, vertical integration into the market, or
8 at least credible expressions of intent to
9 enter by particular identified firms.
10 In the guidelines, references to
11 the role of this type of evidence are few. In
12 Section 3.1 it is stated that recent examples
13 of entry may provide a useful starting point
14 for i1dentifying the necessary actions, time
15 requirements and characteristics of possible
16 entry alternatives.
17 But that, that understates the
18 role of entry experience and the existence of
19 actual identifiable entrants likely to enter.
20 It suggests, at least to the layperson, that an
21 entry case based on economic analysis and
22 hypothesized entry may succeed, even in the
23 face of history and in the absence of credible
24 and identifiable entrants.
25 Enforcers and experienced

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555



33

Horizontal Merger Guidelines Review Project 12/10/2009
1 antitrust counsel, though, know that an entry
2 story almost never carries the day in the
3 absence of such evidence.

4 Molly mentioned the two litigated

5 cases. | didn"t look at those, but I did go

6 back and look to the cases that are described
7 in the 2006 commentary.

8 In the commentary, in the entry

9 analysis section, there are case examples, and

10 by my count there are six examples of cases in

11 which it was decided not to challenge the

12 merger based on an entry analysis.

13 In five of those six cases, the

14 summaries iIndicates that there was substantial

15 evidence of entry history or intent as follows:

16 First, there was evidence of

17 actual prior entry in three of the cases,

18 Omnicare-NeighborCare, ADS-Hancor, and

19 Wrigley-Kraft. There was evidence of prior

20 entry based on outsourcing of the basic

21 function at the issue in Playbill-Stagebill.

22 And there was evidence of the

23 customer®s stated intent and ability to sponsor

24 entry and specifically identified entrants in

25 the National Oilwell Varco transaction.
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1 The sixth matter came close. It

2 was the Cinram-Time Warner matter, which

3 involved DVD/CD replication technology, and

4 that technology was found to be readily

5 available for license from patent pools.

6 In addition to the examples in the

7 commentary, which 1 think illustrate the

8 importance of concrete evidence of entry, the

9 commentary text also does a better job than the
10 guidelines, 1 think, of stating that entry

11 experience is important to evaluating the entry
12 starting.

13 And i1t does so effectively while

14 emphasizing that past entry is by no means

15 conclusive as to the likelihood of effective

16 post-merger entry.

17 The point is not that there is

18 anything economically or analytically wrong

19 with the guidelines®™ approach. 1t"s just that
20 the guidelines fail to acknowledge that in most
21 cases empirical evidence of entry history or
22 intent will be necessary i1If there"s any
23 prospect of successfully defending an otherwise
24 anti- competitive acquisition on entry grounds.
25 I would be remiss 1f 1 didn"t note
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1 that the NAAG 1992 Horizontal Merger Guidelines
2 mirror the DOJ/FTC guide on the issue of entry
3 with one exception.

4 The NAAG guidelines add at the end
5 of the entry section references to evaluating
6 empirical evidence and they emphasize the

7 importance of historical entry.

8 That is an important and a

9 valuable addition. |1 think 1t would be much

10 better to integrate the references with the

11 rest of the entry section rather than to simply

12 append it to the end, as was done in the NAAG

13 guidelines.

14 But 1t"s a change that I think

15 should be made to the federal guidelines and

16 perhaps some fine-tuning of the NAAG guidelines

17 as well.

18 That concludes my comments.

19 MS. BOAST: Bob, thank you for all the

20 homework you did. That was incredibly

21 illuminating just to hear the cases and

22 commentary pulled together and analyzed that

23 way -

24 And 1 think you put your finger on

25 something that i1s, again, one of the challenges
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1 for the working group and all of us in this
2 exercise, and that 1s how prescriptive do we
3 make these guidelines.
4 I mean, you rightly point out what
5 I see in the reported decisions that there"s a
6 kind of hierarchy of evidence that courts tend
7 to rely on.
8 Entry is enough of a microcosm
9 that we can see that pretty clearly; and by the
10 same token, for the reasons Rob alluded to in
11 his opening salvo, not so sure some of us are
12 prepared to lay all that out in the guidelines.
13 So more to come on that.
14 Last but not least, Dr. Carlton.
15 Your turn.
16 MR. CARLTON: Thank you. 1It"s a
17 pleasure to be here to give my views on the
18 merger guidelines.
19 My views on entry as well as other
20 topics related to the merger guidelines are
21 described more fully in the paper 1 submitted
22 to the DOJ/FTC in their request for comments
23 and also in a forthcoming interview that is
24 going to be published by the ABA"s Antitrust
25 Magazine.
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1 Let me here highlight my main
2 recommendations on the entry section. And then
3 I take no more than one minute for a few other
4 comments on non-entry.
5 In general, the entry section, as
6 other parts of the guidelines, 1 think are
7 pretty good and they®ve served a very valuable
8 purpose, though, of course, they, they could be
9 improved somewhat.
10 My main recommendation on the
11 entry section is to get rid of the distinction
12 between committed and uncommitted entry.
13 Committed entry, a committed
14 entrant Incurs some cost to enter, while an
15 uncommitted entrance does not. Almost all
16 entry requires some sunk cost; so although this
17 is a theoretical distinction that one can make,
18 I"ve not seen i1t to be practically useful.
19 I"ve been in private practice as a
20 consultant for Lexicon, worked on many mergers
21 that have been taken before the division over
22 the last twenty, thirty years; and I don"t
23 think 1°ve ever had an occasion to use this
24 distinction.
25 When 1 was the deputy at the
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1 Department of Justice, I don"t recall any cases
2 before me that used this distinction. Maybe
3 there are some, but 1 just don"t think iIt"s
4 been practically useful.

5 That would be the main change iIn

6 the entry section. 1 have three other

7 comments, though, on entry that 1*d make.

8 First, entry is not so easy -- based
9 either on the theoretical literature, the

10 recent theoretical literature In economics or

11 empirical literature.

12 Let me talk about the theoretical

13 literature for a moment. In the presence of

14 sunk cost and uncertainty, Dixit and Pindyck

15 show that entry may not provide the tight

16 constraint on price that we think it would

17 based on our very simple models of free entry

18 and exit.

19 I"ve discussed this more

20 thoroughly in a paper on entry barriers in the

21 American Economic Review in 2004 and also iIn

22 the recent ABA handbook that Dale Collins

23 edited on antitrust.

24 I like the title of my AER

25 article. It"s something like Barriers to
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1 I was speaking to a new, young, Industrial
2 organization, academic, I would say old style.

3 MS. BOAST: Thanks a lot, Dennis,.

4 MR. CARLTON: The old style of price
5 versus concentration is capturing exactly what
6 you want, both pre-merger and post-merger, if

7 you can do an empirical analysis that controls
8 some of the econometric problems of endogeneity
9 that we know exists.

10 Another way of saying this is

11 reduced form analysis, which is a bit out of

12 style amongst younger industrial organization

13 economists, i1s precisely the right type of

14 analysis for a merger case in comparison to the

15 more detailed structural analysis.

16 And in fact, my experience has

17 been both In the private sector and also when 1

18 was at Justice that the agencies, the FTC and

19 DOJ, are cognizant of this point.

20 My third observation on entry,

21 somebody beware of speculative theories that are

22 related to entry.

23 What do 1 mean by speculative

24 theories? There are two 1711 mention in

25 particular, theories that relate to something
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1 guidelines. Although it"s a crude concept,
2 It provides a useful constraint, especially
3 on what courts and what judges can do.
4 Second, don"t make the guidelines
5 a textbook of techniques to use. The analysis
6 done by the agencies is much more sophisticated
7 than what you would hypothesize based on the
8 step-by- step approach in the guidelines and
9 the relirance on market definition.
10 It"s much more a competitive
11 effects analysis, a much more integrated
12 approach. 1 think that"s fine. 1 think to
13 deal with that in commentary is the right way. |
14 don"t think you should try and articulate that
15 in the guidelines.
16 Third, I like HHI cut-offs. |
17 like market share cut-offs even though 1
18 understand that they are crude. The reason I
19 like them is they provide safe harbors, which 1
20 think Is very desirable.
21 To the extent you do keep such
22 cut-offs in the guidelines, i1t would be useful
23 when you give numbers to say what basis you“re
24 using, empirical basis for some of the numbers.
25 My main comment, i1f 1 had to give
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1 efficiencies, especially in industries that are
2 dynamically changing. Because over the medium
3 run a fixed cost iIs, In a sense, a variable
4 cost. And you"d take a long enough view.

5 111 stop there.

6 MS. BOAST: Thanks, Dennis. That was,
7 again, very useful and we welcome the

8 checklist. It sort of goes back to my opening
9 comments about having now been more or less

10 midway through the workshop process, I™m

11 beginning to wonder how modest we can keep our

12 goals in thinking about guideline provisions.

13 Does any of you want to comment on

14 the specific points made here before we go into

15 Q and A, which will probably elicit all of that

16 comment anyway? Rob?

17 MR. GERTNER: 1°d like to say one thing

18 about Spencer®"s comments. | think the point he

19 makes is an important one. | think It"s

20 actually broader.

21 I1"ve been teaching strategy in the

22 business school now for almost twenty years, So

23 I1"ve been thinking about competition issues

24 from the business perspective a lot.

25 And you know, the antitrust
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1 community tends to divide practices and
2 implications into either kind of efficiency
3 enhancing or anticompetitive.
4 And what"s missing from all that
5 Is the search for and the attempt to maximize
6 scarcity rents. And that"s kind of what brands
7 are about. In brands you are trying to create
8 a scarce asset and try to extract as much
9 profit as you can from that scarce asset that
10 you"re creating.
11 And that"s an awful lot about what
12 business is trying to do left and right. And 1
13 think, to a large extent, the way we think about
14 antitrust, both economists and lawyers often kind
15 of misses that. And I think that perspective is
16 enormously useful.
17 It"s probably even more useful
18 in antitrust outside of merger analysis than
19 it 1s in merger analysis, but 1 think iIt"s
20 really fundamental. 1 think that perspective
21 should be added into the mix.
22 MS. BOAST: It reminds me of a program
23 I spoke at several years ago when 1 worked at
24 the FTC, and it was a pharmaceutical program
25 where an iInvestment banker stood up and talked
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1 about lifecycle management of the drug.
2 And 1 said, you know, what you
3 call lifecycle management is what we call
4 monopoly extension. So we do take it into
5 account, from a different perspective.
6 MR. WEBER WALLER: I just had a brief
7 comment on Dennis, particularly looking at the
8 literature about entry and the type of entry
9 being critical. 1 think that"s obviously in
10 the guidelines.
11 But 1 just want to emphasize
12 something. 1t may well have been something you
13 cited 1In the paper. |1 don"t have it in front
14 of me.
15 But there is a really interesting
16 article In the Michigan Law Review by
17 Avishalom Torr of the Haifa Law School Faculty,
18 and 1t"s both a combination of theoretical
19 and empirical evidence, mostly from behavioral
20 economics, which sort of bridges both sides of
21 what you talked about.
22 It gets into the kinds of firms
23 and the incentives as to why firms enter and
24 why they often fail; and it makes the point, as
25 you did, that oftentimes entry happens more
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1 often than we would think but by precisely the
2 wrong firms for what we care about.

3 MS. BOAST: Which would also make it
4 inherently ridiculously difficult to try to

) predict.

6 MR. LANGENFELD: Jim Langenfeld. Paul
7 Denis is here, and he and 1 were fortunate

8 enough to be on the revision process -- lucky

9 enough to be i1nvolved with Bobby and John

10 Peterman in the revision process back In 1992.

11 I certainly compliment you on the

12 openness of this treaty. This looks like a

13 star chamber since we did the revision; so this

14 is a huge improvement, In my opinion.

15 But just focus specifically on

16 entry. My recollection was the reason that

17 committed and uncommitted, which seems to be a

18 target of a lot of the commenters here, was put

19 in the guidelines because there was a

20 perception that any time -- well, partly was

21 the economics literature at the time.

22 And the other part of i1t was there

23 was a concern that the -- not necessarily the

24 economic staff, but the legal staff, if they

25 found any -- pretty much any, any barrier, any
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sunk cost associated with entry, they would
pretty much say entry couldn®t discipline
anything.

This is before the more recent
literature that Dennis points out. And there
was a concern to try to get them to focus on
the two separate issues.

And 1 agree with Rob that it"s a
bit of an artificial distinction to try to
create market shares for an uncommitted entrant
because they have very small entry costs.

But it does actually happen
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1 ship from where i1t"s currently going, say, in
2 St. Louis, to Denver, if prices were to go up
3 in Denver due to a result of a merger,

4 hypothetically due to a merger.

5 You can then look at the pipeline

6 capacity, and you can actually see what the

7 most could be that could be shipped into that
8 area in response to a merger.

9 So you could actually go through

10 and do a market share analysis and see whether

11 that would expand substantially or whether it

12 would be a trivial, very trivial extension.

13 The concept of uncommitted entry,

14 in my experience at least, never perhaps

15 overstates the case because In some sense

16 they"re not shipping there but they could.

17 And I guess 1°d want to find out

18 from the panel in general whether it"s true

19 that Rob"s experience -- and Dennis®, 1 guess,

20 that"s true, that you never ran into a

21 situation like that when doing a merger

22 analysis. Or would you characterize that as

23 something else other than uncommitted entry?

24 MS. BOAST: Let me supplement Jim"s

25 observation with another comment and then let
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1 IS much more integrated than this kind of step
2 by step. And the whole idea of are you a
3 market participant or not a market participant,
4 the only reason you need that in part is to
5 figure out how do I calculate market share.

6 But then that raises the question,

7 well, how do 1 calculate market shares? 1Is it
8 based on sales, iIs it based on capacities if

9 you"re uncommitted entrant?

10 So then you"re getting into fuzzy

11 stuff, and we all know that market definition

12 is very crude. So that"s why you make this

13 distinction so you can figure out how to

14 calculate market shares.

15 You know, my sense is the agencies

16 if they didn"t have this distinction would

17 understand the competitive constraints and take

18 them Into account.

19 They do things In a more

20 sophisticated way than the guidelines. So

21 that"s why I don"t disagree with what you"re

22 saying. As a theoretical matter, it could be a

23 distinction and occasionally may come into

24 play; but I think it could would be covered by

25 the other language in the guidelines.
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1 MR. GERTNER: 1 agree completely with
2 Dennis, and | won"t try to reiterate in my own
3 words because 1 won"t do it as well.

4 I think Dennis sort of pointed to
5 i1t showing up maybe In the standard entry;

6 but I think that in the example you gave,

7 It seems hard to imagine that a careful

8 competitive effects analysis wouldn®t

9 incorporate the exact issues that you were

10 considering.

11 So I think, again, 1f you were

12 constricted to just do kind of an HHI analysis,

13 perhaps you®"d run into problems. But if you

14 actually try to think about how a price is

15 determined in this market, both pre- and post-

16 entry, 1 think that you know that the

17 ability to people to reroute through their

18 existing network would have to be a part

19 of analysis of how prices and competition works.

20 MR. DENNIS: An observation here from

21 a historical perspective. I think we had at the

22 time we were drafting the guidelines our own

23 little endogenated problems, and that related

24 to presumptions and the role of presumptions.

25 IT you look at i1t from today"s
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1 perspective where the structural presumption

2 doesn®t really matter that much anymore,

3 certainly way less than "92, the debate

4 over where you want to put uncommitted

5 entrants seems a little bit silly, and

6 the panel has sort of picked on that

7 very effectively.

8 But if you roll the clock back and

9 think about the importance of presumptions and
10 the way the agencies used presumptions, the

11 distinction actually meant a great deal more iIn
12 practice and meant a great deal more in terms
13 of shaping how the agencies thought about the
14 problem.

15 And that"s why 1 think the

2herdary effectivel8.
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1 need to take that Into account.
2 So I"m not quite sure how you can
3 say let"s keep the presumptions in there based
4 on HHI and then at the same time allow to us
5 deal with entry in this kind of fluid way of,
6 well, we don"t have to decide whether committed

hu,hlmkgaal wipy goeep theTJT(orde whether82 97.8 663oake thaether9)JJO
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And therefore, in those cases 1In
which 1t"s hard to define a market but a
competitive effects analysis shows you don"t
see any effect, 1 would say that undercuts
whatever market definition you"re using
-— the market definition Is just a very

crude way of trying to infer the forces
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definition, though 1t"s very crude for a lot of
the reasons you"re suggesting, It is a useful
constraint, especially in the courts. So
that"s why I wouldn®t abandon it.

But 1 do think 1f there"s a high
HHI, 1 think that®s what you mean by a
structural presumption, you know, that"s easily
trumped by a competitive effects analysis.

MR. MURPHY: That"s what 1"m trying to
say. [I"m not trying to advocate for getting
rid of market definition either, but I just

think you have to realize that not all markets
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1 the tail wagging the dog here. 1 think we
2 ought to go back to entry, if we could, iIn a
3 narrower sense, although this is useful.
4 I think if we have time at the
5 end, 1 certainly see the connection; but there
6 are some specific things that the working group
7 wanted to try to get some focus on.
8 So let me trump the remaining
9 comments and questions for the moment and
10 return to some of the questions we"ve put
11 together to try to bring a little bit of focus.
12 First question is we talk about
13 entry iIn various manifestations iIn the
14 guidelines. We"ve got expansion by incumbents.
15 We have de novo entry. We have repositioning
16 in different parts. We have it in who"s in the
17 market. We have 1t in unilateral effects
18 analysis. And then we have the standalone,
19 quote/unquote, entry section.
20 Should we be consolidating all of
21 these entry considerations, where would we do
22 that, and should the same standards, or time,
23 likely and sufficiency of entry, apply in these
24 various places in the guidelines where the
25 entry currently exists.
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1 1"11 let anybody who wishes go
2 first.
3 MR. WEBER WALLER: We"ve already
4 pointed out iIn several iInstances why it"s a bit
5 of a seamless web. And the same issues keep
6 coming up whether you call them market
7 definition, competitive effects or specific
8 entry.
9 I think the framework, and 1 think
10 this i1s a point Bob Pratt made already, that
11 the overall framework of timeliness, likelihood
12 and sufficiency of entry is clear, realistic
13 and useful. And I think it satisfies the
14 overall goals of the guidelines.
15 Whether that should be the only
16 place they appear sort of at the end after
17 you“ve done market definition, competitive
18 effects, 1 think the problem is It suggests the
19 cookbook or the textbook that we all know the
20 guidelines aren"t.
21 I"m worried about something in the
22 shadows of what Dennis is talking about, which
23 is what happens when you get into courts. |1
24 think while all of us realize that this is just
25 the beginning of the analysis that the parties
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1 and the agencies do, 1t"s not clear to me
2 courts actually do -- you know, there"s
3 not a lot of litigated merger cases obviously.
4 But it"s not clear to me that they
5 look at i1t the same way, and I think they tend
6 to look at i1t as a cookbook. And there®s
7 certainly a couple cases where the agencies
8 have lost where the court says market
9 definition, you have to do market definition.
10 And where the agencies have said we have or
11 it"s encompassed in our competitive effects,
12 the court has said no, no, | need market
13 definition because it says soO.
14 And 1 would be concerned that the
15 reverse. | understand that the agencies
16 haven®t lost cases where they®ve shown all the
17 preceding steps and then had the parties rebut
18 on the basis of entry. That doesn"t happen
19 very often and it won"t no matter what you do.
20 But I1*d be concerned about the
21 court that looks at this as a cookbook. |
22 think 1t"s adequately -- 1711 just state it
23 this way. | think it"s adequately handled in
24 agency and party practice.
25 1"d be concerned that -- my main
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concern 1s keeping entry as the separate
section gives the court yet another opportunity
to say agencies have to do A, B, C and D, and

you didn®"t do D.
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1 manifestations of entry, it would be to think
2 about how do these non-pricing, expansion,
3 entry, repositioning, activities of other
4 firms, either incumbents or potential entrants,
5 constrain pricing both pre- and post-merger.
6 In general, 1 like the words timely,
7 likely and sufficient; and I think it would
8 be near the bottom of my list of things to
9 pick on, but since you bring it up.
10 One of the things 1 think about, I
11 think about a firm, let"s say it"s a software
12 firm, that could very well in its pricing
13 decisions feel constrained by a potential
14 entrant even though in order for somebody,
15 any potential entrant out there to develop
16 a competing product would take three years.
17 I"m sitting there as the i1ncumbent
18 firm and 1 may well price today in a way that
19 would make that entry unattractive. All right.
20 In that way, you know, entry
21 plays a really important role here; and thinking
22 about 1t using especially sort of a two-year
23 horizon on a timely, likely and sufficient
24 really wouldn®t be capturing everything that
25 was relevant.
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1 So in that hypothetical, entry
2 plays a really important role even though maybe
3 it wouldn™t meet the standard, that particular
4 entry wouldn®t meet the timely, likely and
5 sufficient standard.
6 That said, you know, you can"t
7 leave this all up in the air. You need some
8 standards. You need some guidance. And I
9 think those words are good words to have as a
10 key element.
11 And 1 think if you incorporate
12 this idea of thinking about the way in which
13 entry and other manifestations like entry
14 affect competition pre- and post-merger, |
15 think those two things go a long way.
16 One final thing. There are all
17 these elements, and people talk about to
18 what extent i1s it a Tive-step process. All
19 right.
20 The guidelines don"t actually say
21 you proceed In this order. They"re just
22 written that way. |1 think i1t"s sort of become
23 the practice and the way people think about
24 it, especially with kind of burden shifting
25 is also not in the guidelines.
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1 I think 1t would be useful

2 actually to move away from the perception of

3 It as being kind of a sequential process as

4 opposed to a more integrated process, however

5 iIt"s done, and actually be a little more

6 explicit in saying that i1t"s not first we

7 decide what the short-run implications

8 are and then we think about efficiencies and

9 entry, but 1t"s all part of a broader

10 effects analysis and these are the elements.

11 MR. CARLTON: Yeah, would I agree

12 with these comments that the focus is the

13 competitive constraints on price both

14 pre-merger and post-merger. And you know,

15 attributing how much of a constraint each of a
16 myriad of factors are can be difficult.

17 There®s no question that each of

18 these -- expansions by the incumbents, de novo
19 entry, repositioning, all can be a constraint.
20 To have to go down the list or in the guidelines
21 and talk about each one separately strikes me as
22 difficult and probably undesirable.
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1 agency practice, they look at all the

2 competitive constraints on price when they"re

3 analyzing a merger.

4 Now, It is true that you can look

5 in the data and sometimes do econometrically

6 the exact hypothetical that sometimes the

7 guidelines want, that if price goes up and

8 there i1s an inability for existing firms to

9 expand, does anyone come from outside the

10 area, does a new firm come in. SO you can

11 actually see whether there®s evidence on

12 each one of these factors, and I think the

13 agencies do that.

14 But 1"m not sure 1 think 1t would

15 be wise to sort of delineate a separate type of
16 analysis for each one. 1 do think as you get
17 more speculative as to what might occur, you

18 could say the burden shifts because it becomes
19 harder to prove that a new entrant would come
20 in if a new entrant has never come in.

21 Now, let me just give a concrete

22 example. I was involved in a case involving

23 the toy industry. And if you can go around the
24 country, there are certain parts of the country
25 where 1f you look at the major toy sellers
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1 they"re concentrated if you don"t consider
2 smaller toy stores, and there are other parts
3 of the country where that"s not true.
4 You now have a pretty good
5 experiment. Are the prices in one place the same
6 as the prices in another place? And if they
7 are, then the constraint of having entry of
8 small toy stores, which come in and out of
9 existence pretty easily, you could say is
10 likely to be constraining price.
11 So sometimes you can do these
12 experiments quantitatively, econometrically;
13 and 1t"s exactly reflecting sort of the earlier
14 comments that Rob and I made that the
15 constraints pre-entry can tell you a lot about
16 the constraints post-entry.
17 An iIntegrated approach is clearly
18 the right way to do it, and that"s what
19 I think the agencies do. But I don"t
20 necessarily think the guidelines have to be
21 specific and delineate all the many techniques
22 you could use.
23 MS. BOAST: Bob, do you want to comment
24 on this? We"ve taken your useful point, and
25 everybody is now free-riding on 1t. So I think
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1 we ought to give you some air time on this.
2 MR. PRATT: Right. Just to get back to
3 your question, what guidance should we give to
4 the courts on this, you know, on various types
5 of entry.
6 Can we do 1t in a meaningful way,
7 which doesn®t somehow come back to undercut
8 our own analysis or position in the court.
9 And, you know 1 think that"s, that"s a
10 tough question. |1 don"t know what else
11 to say.
12 I think there®s some value,
13 as Dennis points out. You know, the
14 sponsored entry is often a more certain,
15 more valuable type of entry, whereas in a
16 de novo entrant often, you know, you got
17 the wrong entrant of someone who
18 fails.
19 Take the air transportation
20 industry is replete with examples of failed
21 entry. It"s an attractive place to put capital
22 for some people for some reason. But you know,
23 it"s a tough, 1t"s a tough question. | suppose
24 you could put something in the guidelines
25 ranking various types of entry and providing
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some general comment as to why i1t should be
valued more greatly than others. But that
would be a difficult task.

MR. WEBER WALLER: Molly, if 1 may.

A W N P
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1 everything that everybody said. 1"m just as

2 torn as probably Molly and the other people

3 who have to do this, is how do you encompass

4 that in the kind of right pitch and level of

5 detail in the guidelines.

6 I mean, 1 have lots of comments

7 about why brand repositioning normally isn"t

8 going to happen, and therefore, isn"t an

9 effective alternative or form of entry. But I
10 can"t, frankly, think of how you work that into
11 what should be in the guidelines rather than a
12 more detailed analysis or commentary.

13 MS. BOAST: Let"s turn to that for a
14 moment because you said you wanted to get into
15 it, and 1"m happy to spend a couple minutes on
16 it.

17 When you talk about brand

18 repositioning, what 1 tend to think of iIs —-

19 well, 1 guess maybe we ought to -- let me ask a
20 different question.

21 Are there certain industries where

22 your observation has more prominence, and

23 if so, what are the characteristics of the
24 industry?

25 MR. WEBER WALLER: [It"s more a matter
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1 of language and vocabulary than industries.

2 But the marketing literature that I"ve been

3 reading In connection with this project tends

4 to talk about product categories more than

5 relevant markets than we do in antitrust; and

6 in general, a lot of iIndustries are

7 characterized by kind of premium brands and

8 value brands.

9 And so 1T you were to have a

10 merger -- and by the way, i1t leads us back to
11 market definition, we always seem to end up

12 back there.

13 It just suggests that functional

14 substitutability may not be really as important
15 as scarcity and product differentiation if

16 successful consumers view only certain things
17 as reasonably effective substitutes even though
18 in one case i1t"s baking flour. You know, you
19 can make cookies out of anything.

20 IT the branding is successful,

21 it"s only the branded flour that consumers

22 might view as interchangeable.

23 So if you had a merger that

24 affected two of the only or the important

25 premium brands, the question is, could
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1 manufacturers of value brands trade up.

2 The brand literature says that"s

3 virtually impossible because of the successful
4

associations of quality and other things that

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555



73

Horizontal Merger Guidelines Review Project 12/10/2009
1 analysis in whatever form you"re looking at it,
2 sometimes shorter.

3 And 1 guess my question is, iIs two

4 years really too long to ask consumers to bear
5 a transient effect; or looking at it from the
6 other end of the telescope, iIs two years too

7 short under certain conditions and certain

8 industries?

9 Should we specify a time or should

10 we just collapse this, as we"ve been talking

11 all morning, into a discussion about

12 constraints, prices and now how you assess the

13 evidentiary value of the entry that"s positive,

14 whichever side?

15 MR. CARLTON: 1 have two responses.

16 MS. BOAST: Kevin has a response, too.

17 MR. CARLTON: One, should the

18 overcharge last two years or less is sort of

19 one way to phrase your question.

20 What"s funny about phrasing the

21 question that way, and this is a general

22 problem with the guidelines, it"s clear why

23 they do it this way, is an economist doesn"t

24 just care about the price, he cares about the

25 price times the quantity.
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1 I mean, in a sense what you“re
2 trying to avoid here i1s dead weight loss caused
3 by creation of market power. And we know that
4 it"s a triangle. 1It"s a price element and
5 It"s a quality element.
6 So it"s kind of funny, really for
7 prosecutorial discretion, what the departments
8 and the agencies should be looking at, it seems
9 to me, i1s the dead weight loss you"re imposing.
10 Is that large or small.
11 And then presumably the reason why
12 you allow any price increase to be imposed in the
13 short run is because there"s some off-setting
14 benefit in the long run.
15 It"s really a cost-benefit
16 analysis. 1 don"t think there®"s going to be a
17 hard-and-fast rule two years i1s right or wrong.
18 But the second thing I want to
19 comment on, the way you phrased the question
20 makes i1t seem like two years is all that
21 matters for entry. Paul and Jim made an allusion
22 to the fact there was this -- that the guidelines
23 were revised in "92 before.
24 And 1 was for a time a secret
25 consultant to the Department of Justice, then
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1 revealed, but we didn"t have open hearings.
2 And 1 made many comments, and the only comment
3 that 1 think is observable in the guidelines is
4 on Page 28 based on paper that Rob and I wrote.
5 And 1t said, 1In a durable good
6 industry, if you have entry after year two, and
7 It"s known, there can be enormous constraints
8 on the price in years one and two. The
9 guidelines explicitly recognize that. That
10 simply underscores that 1t"s the competitors”
11 constraints that matter, period.
12 MS. BOAST: Bob?
13 MR. PRATT: 1"ve got a short answer,
14 and that is that, you know, these are
15 guidelines. The two-year rule is useful
16 because of its clarity. It sets forth an order
17 of magnitude of duration that we"re looking at,
18 and 1t should be understood by everyone that
19 there will be fluctuation In either direction.
20 But it"s important to have a guide, a
21 benchmark.
22 MR. CARLTON: 1 agree with that.
23 MR. GERTNER: I agree with the bottom
24 line, Bob"s bottom line. But I almost think that
25 -— 1 don"t know, 1 went through the guidelines
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1 thinking would the guidelines be better and more
2 accurate 1T every number was taken out. And 1
3 actually think the answer may well be yes.

4 I think the notion -- given the

5 caveat that we"ve already talked about a number
6 of times, so I won"t repeat, 1 think some

7 notion of timeliness is important.

8 Does adding the word, the number

9 two years beyond the word timely actually

10 reduce or increase confusion and quality of

11 analysis? And I"m not so sure.

12 IT two is interpreted to mean kind

13 of sort of what we mean by timely is something

14 around two years, then maybe that"s about the

15 level of precision we want.

16 But 1 think, you know, kind of

17 throughout, 1 think the false precision -- 1

18 mean, Dennis said about HHI presumptions, you

19 know, if we"re going to keep them, we need an

20 empirical basis for them.

21 Well, 1 think that means we don"t have

22 numerical presumptions anymore because I don"t

23 think anyone 1is going to find an empirical basis

24 for those other than the practice, inferring what

25 they are from the practice. Maybe you can
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1 identify them -- you can"t identify them for
2 what"s going to be anticompetitive. Maybe you can
3 identify what the agencies do.

4 MR. CARLTON: Safe harbors.

5 MR. GERTNER: Yeah, safe harbors are

6 good -- I agree that we should have safe harbors.
7 I don"t agree that you could find what the
8 threshold should be based upon anything other than
9 what do the agencies do.

10 MR. CARLTON: You think you couldn™t

11 come up with an HHI safe harbor of a thousand

12 and not worry for a first pass?

13 MR. GERTNER: If you"re a UPP kind of

14 guy, you"d get price iIncreases at that level.

15 MR. CARLTON: I mean, 1 think the real

16 question is given the type one and type two

17 errors you make whenever you"re making a

18 decision, don"t you want to give some

19 guidelines to say, listen, if this is a small

20 merger, you guys have tiny market shares.

21 I"m not going to analyze 1t even though 1t may
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1 agree.

2 MS. BOAST: I must say that Rob"s view
3 is very much what we"ve heard from the staff as
4 we"ve been meeting with them section by section to
5 make sure that we don"t trip up their work, of
6 course, In this process.

7 And almost to a person the first

8 thing they"ve said is get rid of the step-wise

9 approach and all this structure because that"s

10 not what we do.

11 We go out and collect the facts

12 and then we back into it because we think

13 that"s what the front office wants.
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1 be on the parties. If they"re really saying

2 distant and unlikely entry somehow actually

3 matters iIn this case, fine. If they"ve got the

4 facts and it"s quite concrete, then 1™m

5 confident the agencies will think about i1t

6 under the current framework. So I kind of like

7 that.

8 MS. BOAST: We"ve got about two-and-a-

9 half minutes left. 1"d like to have thirty
10 seconds each on this question should there be a
11 burden on the parties on entry, who should bear
12 responsibility for the principal facts around
13 entry. And then we"ll just let each person
14 give their number one item for merger change.

15 Anybody have a view on burden?

16 Rob?

17 MR. GERTNER: Well, 1 think the

18 questions are different. | think the

19 guidelines work well without specifying burdens.
20 I think that"s probably the way it should be.
21 I think, again, that would raise

22 it to the level of trying to tell courts what
23 burdens should be; and 1 think that would,

24 again, push it towards as if it"s a litigation
25 guide rather than what 1t"s intended to be.
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1 out on whom to place the burden i1s a legal
2 question that really has to do with type one
3 and type two errors of the courts.
4 But putting that aside, from an
5 economic point of view, I would say the burden
6 shifts as the argument you“re going to make
7 departs further and further from general
8 evidence in the economic literature.
9 And the way the burden should
10 shift 1s that your empirical experience in the
11 industry, to the extent that you®re claiming it
12 would be different than what a general
13 literature is showing, becomes higher on you
14 when you make that argument.
15 And just to clarify on these
16 presumptions on HHI, I"m not big fan of these
17 specific levels when you trigger things. So
18 your suggestion of what the staff was saying
19 about the levels, 1 think, is exactly right.
20 But that would not lead me to get
21 rid of safe harbors as part of the definition.
22 That would lead to -- 1 think to too much of an
23 undisciplined approach.
24 MS. BOAST: Spencer, any Views on
25 burden? You don"t have to chime in here 1T you
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1 don"t want to.
2 MR. WEBER WALLER: Yeah, if entry
3 remains something at the back end of the
4 process, 1 think it should primarily be the
5 party®"s burdens to the transactions for all the
6 reasons 1"ve said.
7 Be Careful-what-you-ask-for, if it
8 becomes a more holistic analysis of competitive
9 constraints pre- and post-merger, and more
10 closely tied to market definition and
11 competitive effects. Just be careful because if
12 that happens, 1 think courts will likely make that
13 more likely part of the government®s burden.
14 MS. BOAST: That"s why 1°"m asking the
15 question.
16 Well, Dennis, you told us
17 already what your number one change would be;
18 and that i1s to loosen the artificial
19 distinction between unilateral and coordinated
20 effects analysis.
21 So I"m going to take your turn
22 away and let the others go. If you could
23 recommend one single change to us, what would
24 it be, Rob?
25 MR. GERTNER: 1 hate to do this, but 1
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1 actually agree with Dennis, and so 11l make it

2 very brief.

3 MR. CARLTON: Why do you hate to?

4 MR. GERTNER: 1 don"t get to say

5 something different. That"s all. 1 like to

6 agree with you, Dennis.

7 MS. BOAST: Bob, what about you?

8 MR. PRATT: Well, if I could change the
9 question just a bit to say one thing that 1

10 think would be useful, and that i1s some

11 reference in the guidelines to power buyers,

12 what that means.

13 It"s an 1ssue that has come up 1n the
14 courts over many decades. It goes back to the
15 "60s and "70s, the concept of the importance of

16 a power buyer. And 1 think in the Baker Hughes

17 case 1t became even more pronounced.

18 So some discussion of what it means,
19 what the agencies will view as a credible power
20 buyer story, even if it"s only sponsored entry by
21 a power buyer. Even 1f you stop there and say,
22 we"ll take that 1i1nto account, but beyond that,
23 we"re skeptical. But some treatment of the power
24 buyer issue.

25 MS. BOAST: Spencer, what about you?
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1 And, 1f they have thoughts that go beyond
2 the specific topic of this panel, which 1s
3 competitive effects, it they have larger
4 suggestions for the guidelines process, 1 would
5 also encourage them to feel free to offer
6 those as well and we can perhaps do that at the
7 end.

8 Wit