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Introduction

Governing Legal Principles 

The principal federal antitrust laws applicable 
to mergers are section 7 of the Clayton Act, section 
1 of the Sherman Act, and section 5 of th



 

directories and publications, and Internet 
resources.  For some transactions, the parties 
volunteer additio



Agencies ask whether the merger may increase 
market power by facilitating coordinated 
interaction among rival firms and whether the 
merger may enable the merged firm unilaterally to 
rais
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1. Market Definition and

Concentration


The Agencies evaluate a merger’s likely 
competitive effects “within the context of 
economically significant markets—i.e., markets 
that could be subject to the exercise of market 
power.”  Guidelines § 1.0.  The purpose of merger 
analysis under the Guidelines is to identify those 
mergers that are likely to create or enhance market 
power in any market.  The Agencies therefore 
examine all plausible markets to determine 
whether an adverse competitive effect is likely to 
occur in any of them.  The market definition 
process is not isolated from the other analytic 
components in the Guidelines.  The Agencies do 
not settle on a relevant market definition before 
proceeding to address other issues.  Rather, 
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http://www.usdoj.gov/atr/cases/indx252.htm


 

 

 

employ a broader market definition that 
encompasses many products or geographic areas 
to avoid redundancy in presentation.  The 
Guidelines describe this practice of aggregation 
“as a matter of convenience.”  Guidelines § 1.321 
n.14. 

Evidentiary Sources for 
Market Definition 
The Importance of Evidence 
from and about Customers 

anc

http://www.usdoj.gov/atr/cases/indx4450.htm
http://www.ftc.gov/opa/2005/02/cemex.htm
http://www.ftc.gov/opa/2000/12/swedish2.htm


the firms’ own business documents, and 
customer testimony from distributors that 
purchase and resell the products to retailers, 
demonstrated that loose leaf chewing tobacco 
constitutes a distinct product market that does 
not include moist snuff. The acquisition would 
therefore have resulted in a merged firm with 
a high share of the relevant market for loose 
leaf chewing tobacco.  The Commission 
successfully challenged the merger in federal 
district court. 

In determining whether to challenge a 
transaction, the Agencies do not simply tally the 
number of customers that oppose a transaction 
and the number of customers that support it.  The 
Agencies take into acco a c c o
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Department found to be an entirely separate 
competition. Thus, the Department defined 55 
relevant markets, each consisting of a sc

n
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Integrated Analysis Takes into 
Account that Defined Market 
Boundaries Are Not Necessarily 
Precise or Rigid 

For mergers involving relatively homogeneous 
products and distinct, identifiable geographic 
areas, with no substitute products or locations just 
outside the market boundaries, market definition 
is likely to be relatively easy and uncontroversial. 
The boundaries of a market are less clear-cut in 
merger cases that involve products or geographic 
areas for which substitutes exist along a 
continuum. The simple dichotomy of “in the 
market” or “out of the market” may not 
adequately capture the competitive interaction 
either of particularly close substitutes or of 
relatively distant substitutes. 

Even when no readily apparent gap exists in 
the chain of substitutes, drawing a market 
boundary within the chain may be entirely 
appropriate when a hypothetical monopolist over 
just a segment of the chain of substitutes would 
raise prices significantly.  Whenever the Agencies 
draw such a boundary, they recognize and 
account for the fact that an increase in prices 
within just that segment could cause significant 
sales to be lost to products or geographic areas  
outside the segment.  Although these lost sales 
may be insufficient to deter a hypothetical 
monopolist from raising price significantly, 
combined with other factors, they may be 
sufficient to make anticompetitive effects an 
unlikely result of the merger. 

Significance of Concentration 
and Market Share Statistics 

Section 2 of the Guidelines explains that 
“market share and concentration data provide 
only the starting point for analyzing the 
competitive impact of a merger.”  Indeed, the 
Agencies do not make enforcement decisions 
solely on the basis of market shares and 
concentration, but both measures nevertheless 
play an important role in the analysis.  A merger 
in an industry in which all participants have low 
shares—especially low shares in all plausible 
relevant markets—usually requires no significant 
investigation, because experience shows that such 
mergers normally pose no real threat to lessen 
competition substantially.  For example, if the 
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http://www.ftc.gov/opa/1997/07/boeing.htm


2. The Potential Adverse

Competitive Effects of Mergers


Section 2 of the Guidelines identifies two broad 
analytical frameworks for assessing whether a 
merger between rival firms may substantially 
lessen competition: “coordinated interaction” and 
“unilateral effects.”  A horizontal merger is likely 
to lessen competition substantially through 
coordinated interaction if it creates a likelihood 
that, after the merger, competitors would 
coordinate their pricing or other competitive 
actions, or would coordinate them more 
completely or successfully than before the merger. 
A merger is likely to lessen competition 
substantially through unilateral effects if it creates 
a likelihood that the merged firm, without any 
coordination with non-merging rivals, would raise 
its price or otherwise exercise market power to a 
greater degree than before the merger. 

n



anticompetitive merger between sellers would 
harm at least some buyers.  Most markets with 
large buyers also have other buyers against which 
market power can be exercised even if some large 
buyers could protect themselves.  Moreover, even 
very large buyers may be unable to thwart the 
exercise of market power. 

Although they generally focus on the likely 
effects of proposed mergers on prices paid by 
consumers, the Agencies also evaluate the effects 
of mergers in other dimensions of competition. 
The Agencies may find that a proposed merger 
would be likely to cause significant 
anticompetitive effects with respect to innovation 
or some other form of non-price rivalry.  Such 
effects may occur in addition to, or instead of, 
price effects. 

The sections that follow address in greater 
detail the Agencies’ application of the Guidelines’ 
coordinated interaction and unilateral effects 
frameworks. 

Coordinated Interaction 
A horizontal merger changes an industry’s 

structure by removing a competitor and 
combining its assets with those of the acquiring 
firm.  Such a merger may change the competitive 
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Coordination that reduces competition and 
consumer welfare could be accomplished using 
many alternative mechanisms.  Coordinated 
interaction can occur on one or ms
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to a settlement with the parties that required 
Diageo to divest its worldwide Malibu rum 
business to a third party. 

Role of Evidence of Past Coordination 
Facts showing that rivals in the relevant market 

have coordinated in the past are probative of 
whether a market is conducive to coordination. 
Guidelines § 2.1.  Such facts are probative because 
they demonstrate the feasibility of coordination 
under past market conditions.  
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Pont de Nemours & Co.’s hydrogen pe

n

http://www.ftc.gov/opa/2000/03/wsl.htm
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majority of doorskins, however, were 
produced by Masonite and by a third party 
that was also Premdor’s only large riva

rge riva
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elasticities) of the industry in which the merger 
occurs and uses the calibrated model to predict the 
outcome of the competitive process after the 
merger.  Merger simulation can be a useful tool in 
determining whether unilateral effects are likely to 
constitute a substantial lessening of competition 
when a particular model mentioned above fits the 
facts of the i
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districts was entirely separate from the others, 
so each constituted a separate geographic 
market.  The Department sought to enjoin the 
proposed merger of the two companies after 
finding that it threatened competition in 55 
school districts in south central Kentucky and 
would have created a monopoly in 23 of those 
districts. The matter was resolved by a consent 
order, pursuant to which the merged firm was 
required to divest the dairy in Kentucky 
owned by Broughton. 

Unilateral Effects Relating to 
Capacity and Output for 
Homogeneous Products 

In markets for homogeneous products, the 
Agencies consider whether proposed mergers 
would, once consummated, likely provide the 
incentive to restrict capacity or output 
significantly and thereby drive up prices. 

Georgia-Pacific–Fort James (DOJ 2000) 
Georgia-Pacific Corp. and Fo
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the other’s most significant competitive 
constraint.  Hence, the Department concluded 
that acquiring Scott’s facial tissue and baby 
wipes businesses likely would give Kimberly-
Clark an incentive to increase prices 
significantly for the merging brands.  The 
Department’s challenge to the proposed 
merger was settled by a consent decree 
requiring the divestiture of assets relating to 
facial tissue and baby wipes. 

Interstate Bakeries–Continental (DOJ 1995) 
The Department undertook significant analysis 
of scanner data in evaluating Interstate 
Bakeries Corp.’s purchase of Continental 
Baking Co. from Ralston Purina Co.  At the 
time, Continental, with its Wonder brand, was 
the largest baker of fresh bread in the United 
States, and Interstate was the third-largest. 
The Department’s investigation focused on 
white pan bread.  White pan bread is the 
primary sandwich and toasting bread in the 
United States, and market participants viewed 
it as a highly differentiated product.  Price 
differences were a clear indication of consumer 
preference for premium brands over 
supermarket private label brands; the price of 
the premium brands was at least twice the 
price of the private label products. 
Econometric evidence confirmed that there 
was only limited competitive interaction9.96 113.499 360.6037 Tm
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Inc., a leading U.S. cosmetics company, and 
Cosmair, Inc., the U.S. subsidiary of

ry of subsid
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bids and to reduce innovation. The 
Commission resolved the competitive concerns 
by requiring divestitures in the relevant 
markets o
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paid health plans. 

An auction model best 
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that payers demanded on behalf of t
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advertising and distribution. 

Kimberly-Clark–Scott (DOJ 1995)
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merger was settled by a consent decree 
requiring divestiture of brands and related 
assets in the five metropolitan ar

ra
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Cost Disadvantages of Entrants 
A merger may lead to price increases but not 

attract entry because entrants would suffer a 
significant cost disadvantage r
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Healthtrust–Holy Cross (FTC 1994)  In a  
merger between Healthtrust, Inc. - The 
Hospital
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by adopting each other’s “best practices” or by 
modernizing outdated equipment.  But, in many 
cases, these efficiencies can be achieved without 
the proposed merger.  The presence of other firms 
in the industry unilaterally adopting similar “best 
practices” would suggest that such cost savings 
are not merger-specific.  By contrast, if a “best 
practice” is protected by intellectual property 
rights, then it could be the basis for a merger-
specific efficiency claim. 

Merging parties also may claim cost savings 
from combining sales and realizing economies of 
scale.  These types of economies, however, might 
be realized from internal growth. If such 
unilatera
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little more than unsupported speculation with 



remaining PFs.  In the case of the 15 Fine Look 
PFs projected to be closed, the parties provided 
reasonable substantiation of these cost savings 
derived from Fine Look cost records. 
Nonetheless, the parties’ estimates assumed 
that, in each case of a closing, the remaining 
post-merger PFs would retain 100% of the 
customers of the closed PFs.  The parties 
provided no analysis respecting how sensitive 
their estimates were to this key assumption. 

In addition, at least some of the 
consolidations for which the parties claimed 
efficiencies were purely intra-Snazzy (i.e., 
closing one Snazzy PF in proximity to another 
Snazzy PF).  Staff concluded that such 
consolidations would not be merger-specific. 
Furthermore, the claimed savings from 
closings of the Snazzy PFs were not 
substantiated from cost records, but instead 
were conjecture.  Staff could not accept these 
claims. 

Based on all of the claims respecting PF 
consolidation, staff concluded that only 
savings associated with the 15 Fine Look 
closings for which substantiation was provided 
were cognizable.  But because no sensitivity 
analysis was performed regarding the 
assumption on the retention of customers, staff 
considered the estimated savings from the 
closing of the Fine Look PFs to be only an 
upper bound on the potential savings. 

Second, the staff considered the corporate 
savings.  The parties made a very rough 
calculation of projected savings through 
consolidation of various corporate functions. 
They contended that 75% of one party’s 
corporate expenses would be eliminated by 
this consolidation.  The calculation, however, 
was unsubstantiated conjecture rather than an 
analysis based on objective data that Agency 
staff could evaluate. Staff thus found the claim 

http://www.ftc.gov/opa/2004/01/genzyme.htm


 

basis for, and to substantiate claims made about, 
efficiency claims arising from combining 
distribution centers after a proposed merger. 

If the parties cannot point to similar efficiencies 
achieved in the recent past, they should use the 
best information available to substantiate their 
efficiency claims.  For example, the parties might 
do an internal study and analysis of expected 
efficiencies using recent cost records and other 
pertinent objective data.  In addition, some parties e
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the claimed efficiencies were merger-specific 
and cognizable. 

The Commission ultimately decided not to 
challenge the merger on the grounds that it 
posed no substantial threat to competition, 
irrespective of any efficien

er o

http://www.usdoj.gov/atr/cases/echost0.htm


slightly reduced the likely price increase from 
the proposed acquisition.  A second source of 
claimed efficiencies was a quality 
improvement; by combining the two services, 
it would be possible to offer local 
programming in many additional metropolitan 
areas with the available satellite bandwidth. 
The Department’s analysis indicated that the 
consumer benefits from this quality 
improvement were far from sufficient to 
prevent the merger from harming consumers 
and also would be realized without the 
merger. 

Enerco–KleenBurn (Disguised FTC Matter) 



 

anticompetitive effects. 

Genzyme–Ilex (FTC 2004)  Genzyme Corp.  
proposed to acquire Ilex Oncology, Inc.  Ilex 
had one FDA-approved product, Campath, an 
oncology product used off-label in the solid 
organ transplant field.  Genzyme did not 
compete with Campath in oncology but had a 
drug that was Campath’s closest competitor in 
the market for solid organ transplant acute 
therapy drugs. The acquisition would have 
eliminated direct competition between 
G e n z y m e ’ s  m a r k e t - l e a d i n g  d r u g ,  
Thymoglobulin, and Campath. 

The companies as
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reductions in overhead, management, or 
administrative costs) usually accrue to firm 
profits. 

Exceptions to this general rule, however, exist. 
For example, under certain market or sales 
circumstances, fixed-cost savings may result in 
lower prices in the short term.  Selling prices that 
are determined on a “cost-plus basis” (e.g., cost-
based contracts) can be influenced by changes in 
fixed costs.  Contractual arrangements also may 
allow fixed-cost savings to be passed through. 

The Agencies consider merger-specific, 
cognizable reductions in fixed costs, even if they 
cannot be expected to result in direct, short-term, 
procompetitive price effects because consumers 
may benefit from them over the longer term even 
if not immediately.  As with any other type of 
efficiency, reductions in fixed costs must be 
substantiated by the parties and verified by 
reasonable means. 

Verizon–MCI; SBC–AT&T (DOJ 2005)  In 2005 
Verizon Communications, Inc. and SBC 
Communications, Inc., the nation’s two largest 
regional Bell operating companies, sought to 
acquire MCI Inc. and AT&T Corp., the nation’s 
two largest inter-exchange (long distance) and 
competitive local exchange (local service) 
carriers.  To a significant extent, the pairs of 
firms proposing to merge were engaged in 
complementary activities.  Verizon and SBC 
dominated local exchange and access service in 
their respective territories but had limited 
long-haul networks and only moderate success 
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Referenced Agency Materials

Horizontal Merger Guidelines (jointly issued April 2, 

1992 and revised April 8, 1997), available at 
http://www.usdoj.gov/atr/public/guidelines/ 
hmg.pdf and http://www.ftc.gov/bc/docs/ 
horizmer.htm 

Horizontal Merger Investigation Data, Fiscal Years 
1996–2003 (issued by the Commission 
February 2, 2004 and revised August 31, 2004), 
available at http://www.ftc.gov/opa/2004/ 
08/fyi0450.htm 

Merger Challenges Data, Fiscal Years 1999–2003 
(jointly issued December 18, 2003), available at 
http://www.ftc.gov/os/2003/12/mdp.pdf and 
http://www.usdoj.gov/atr/public/201898.pdf 

Merger Enforcement Workshop proceedings, 
including transcripts, presentations, submitted 
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