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PROCEEDI NGS

MR TCOPCROFF: M nane is Steve Toporoff. |'m
an attorney in the Dvision of Marketing Practices at the
Federal Trade Commssion. It is July 29, 1997, and we're
meeting today in a open public forumto allow al
interested parties the opportunity to nmeet and di scuss
i ssues involving the Coomssion's Franchise Rule, as well
as the Comm ssion's Advance Notice of Proposed Rul e
maki ng that was published in the Federal Register this
past Friday -- this past February.

Today, we have one nenber of the public who
w shes to nake a statenent on the record, and |I'd ask her
to introduce herself and to state her nane for the record
and al so to begin her statenent, please.

M5. MOUSLEY: M nane is D anne Musl ey and
ama former franchisee with the Mke Schmdt's
Phi | adel phi a Hoagi es franchi se, and they were a franchise
that was based in Treehouse (phonetic), Pennsylvani a,
wi th about eight stores in the Phil adel phia area.

Qur -- ny store was in Lancaster, Pennsyl vani a,
and we entered into an agreenent with themthree years
ago. So that woul d have been 1994, we signed an
agreenent in March and opened our store in August of 1994
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and have had a series of setbacks with themright from
t he begi nni ng.

The construction was done by a conpany that
they recommended. And they cane in, hel ped us choose the
site where we were to be, and they canme in, started
construction, were three-quarters of the way through the
construction -- now, this is with their conpany that had
built all their other stores -- three-quarters of the way
t hrough the construction, the building inspector canme in
fromthe towshi p and said, where's your buil ding
permts. And they had not obtained any building permts
at all.

So there was a stop-work warrant until they
coul d secure the proper permts. Then, the township nade
themget a denolition permt, so they had to denolish
everything that they had built and start over again. S0,
this put us behind in our schedul e of about six weeks to
two nonths. However, | had already signed a | ease and
was paying for rent on this building or on this space and
was not able to open for business and was behind in two
nont hs.

Therefore, the training that we were to receive
was al so pushed back, and we got naybe two weeks -- two

to three weeks' worth of training which was done at ny
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first time, they sawto it that he got there. They then
began letting people go in their organi zation and hired
one person who was to be in charge of training and
running the franchise. He did conme out and he seened to
know what he was doi ng.

He canme out to see us maybe once a week or once
every other week and would sit down with our nunbers,
help us figure out our profit and | oss, show us all the
busi ness aspect of the franchise, which we really had not
been trained in at all. W basically knew how to order
food, howto prepare the food and that was it.

But this person did seemto know what he was
doi ng, and we were quite shocked when -- he was hired in
February, and in August we got a notice out of the clear
bl ue that said he had been | et go, no reason why, no
expl anation as to what was goi ng to happen next, he was
gone. And then, right after that, the rest of their
staff was gone. So, we had no support staff.

VW had one neno that cane out and said we've
noved our offices. This is the new address, new phone
nunber. W would call the phone nunber and we woul d get
an answering nmachine. Then, several weeks later, it was
now a new address and now we had a pager nunber, and we

would try to page and no one would return the page.
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So he cane into this neeting as well, and we
confronted himat this point. Were is your support?
Were are all the promses? Wen we bought this
franchi se froma sal esnan, they gave us a very nice,
gl ossy, glitzy panphlet of howthis was going to be a
great franchi se opportunity.

It was not to be mssed. It was different from
any ot her franchi se because Mke Schmdt's nanme was
attached toit. And it was going to be kept, you know,
manageabl e and smal | enough that help was only going to
be a phone call away. And we said, where is -- where
are -- where's the followup to all these prom ses?

And we were told that the President of the
franchi se was running his own store, as well as trying to
be the franchi sor because all the other people had been
let go. He told us he was now going to sell his store --
or not even really sell it. He told us that the shoppi ng
center that his store was in wanted his space to expand
the grocery store. So he was getting out of his |ease
and this was going to allow himtine nowto go out and
really be a franchi sor and give us the support that we
needed.

So we basically said okay, that's what we're

going to expect. As soon as we start getting that help,
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10
them present a plan as to how to pay these off and how
we can turn things around, which we did. W contacted
their lawer. Well, their lawer, every tinme we tried to
contact them you would get an answering nmachi ne and he
does not return the calls, even to ny |lawer. He does
not return the calls. It goes for weeks and weeks before
he returns the calls.

M/ lawer left nessages for him sent a letter.
The day before our termnation notice -- we were to be
termnated, we still had not heard fromthem | called
ny lawer and | said, what -- what's going to happen
now? He said, | don't know what to tell you. | have
never seen anything like this, where a | awer does not
respond.

He said, tonorrow s the date that they gave
you. He said, | guess you can expect to have a sheriff
cone in and padl ock your door. And he said, certainly
don't do anything. They don't really have the right to
padl ock your store, but | don't know what to tell you.
Vel |l then the next day, the lawer did call and said,
okay, we're now goi ng to have someone el se cone in.

The President of the franchise was a young kid,
30 years old. At this point, he said, he will no | onger

be involved. Hs father is now taking over and you will
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11
comuni cate only with the father. So the father then --
it was decided the father would cone out and sit down at
our store with ny husband and try and work out an
equitable plan that we would pay part of the royalties
until we saw that they were going to get their act
toget her and give us the support that we needed.

So that happened. W started paying partially
for the back royalties, but we still did not hear from
them nothing. W would call. W would get -- a
secretary fromthe father's mai n business woul d answer
t he phone. And we would call wth questions about the
busi ness, about preparing the food or ordering, and the
secretary woul d say, he doesn't know the answer to that.
He knows not hi ng about the food business.

VW could -- really couldn't get through to him

and when we did finally get through to him he woul d say,

| don't know what to tell you. | know nothing about the
food business, but they still wanted to collect their
royalties. So again, we stopped paying. |I'mstill now

in contact wth the other franchi sees, several others.

They are now -- it's noww nter tinme, which is
a very slowtine to begin with. They're sliding deeper
and deeper into debt. They're barely holding on.

They're not neet -- able to neet their payroll. None of
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12
them at this point, were able to pay their rent. Their
electric bills were in arrears. They were getting
termnation notices for phone bills and all kinds of
things, and they were still trying to hang on.

Yet, they were still being harassed for their
royalties. They were getting no contact, no help at al
with the franchisor. Finally, we just kept w thhol ding
royalties, as did the other ones, and finally, we said,
thisisit. W're just not -- we're just not going to
pay anynore, and we then started the proceedi ngs of
breaki ng off of the franchi se agreenent, which is --

MR RAYMOND: Sonewhere in there you have a --
you tal k about the consultant they brought in.

M5. MOUSLEY: Ch, right.

MR RAYMOND. They did bring in a consultant.

M5. MOUSLEY: They did -- they did -- when we
had the first neeting with them he said, okay, we're
going to hire a food consultant to get us back on track
since he knew not hi ng about the food industry. And they
had soneone cone out and talk to us fromthe May
(phonetic) Association in Chicago. And, they were
thinking of hiring this firmto cone in and help ny store
and one other store. Those were the two that they

sel ect ed.
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13
The other stores that were failing, they

weren't even going to try and help. And this conpany was

goi ng to charge an outrageous anount of noney. | forget
what it was -- sonething -- several hundred dollars an
hour -- and, of course, they were going to charge us for
t hat .

Wien ny husband sat down and net with the
father of this franchisor, ny husband said to him did
you get other estimates, other bids for any other
conpanies to cone in, because it does seemlike an
outrageous anount of noney. And he said, no, that's a
good idea, maybe we should do that.

He said, do you have anyone in mnd? And ny

husband had just been reading the Phi | adel phi a Magazi ne ,

and there had been an article in there about a restaurant
doctor. He said, | just read this article, nmaybe you
should call him And he says, oh, that's great. That's
a great idea. Do you have a copy of that article?

So ny husband went hone, got the article,
brought it back, the franchisor called and did engage
this other organization. So that was through us.
nmean, we arranged all that for him They cane in. They
did -- they spent one full day with us. They went over

all of our nunbers, everything. Basically told us, you
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themto teach you how to reprogramyour cash register
which is basically what we did.

V¢ incurred that expense ourselves to | earn how
to reprogramit, to put the new prices in, which did help
us then to start to turn things around. So, the food
consul tant then conpleted their contracted time, which
was really a day, and that was it. Then the franchisor,
of course, tried to collect the paynent fromus to pay
for that food consultant who cane in.

VW did pay a little bit nore of the royalties.
VW never did pay the full six percent after that because
we didn't feel we were getting everything that we had
been promsed. So, at one point, we -- ny brother even
did cone to the Federal Trade Commssion and filed a
conplaint with the Federal Trade Conm ssion as to their
di scl osure docunent.

And the FTC cited them sent their |awer a
letter citing the different violations, and, of course,
their |awer then sent back a letter saying this is not
true. And that's -- as far as | know, that's where it
stands right now The FTC has not really foll owed up
again to pursue it any further.

Ve did cone to an agreenent then to end our

franchi se agreenent. W decided that we would -- with
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t he franchi sor, decided that we woul d pay them $5, 000 and
that would -- that would end our relationship with them
A termnation docunment was witten up. W signed the
docunent. The docunent was sent back to themthe

begi nning of June for themto sign. W still have not
received it. M lawer has not received it. W still
don't know whet her they've signed it. W've tried to
call the franchisor's | awer, no return phone calls.

UN DENTI FIED MALE: He did return the call.

M5. MOUSLEY: To you.

UNI DENTI FI ED MALE: No, to David.

M5. MOUSLEY: Ch, to -- finally, yeah --
finally he did return -- two weeks ago, the | awer
returned ny | awyer's phone call finally and said, oh
yeah, they did signit, but | haven't had a secretary so
we haven't been able to get it sent out inthe mail. As
of yesterday, we still have not received it. And | said
to ny |awer, now what do we do?

| have to change ny nane. | have to
redecorate. I, you know -- | have to get on with ny life
here, and they did cash the certified check because I
went to the bank and said, has the check been cashed?
They sai d, yeah, the check was cashed several days after

it was drawn. So ny lawer's advice was, well, if they
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said, yeah, we're going to withhold our royalties al ong
wi th everyone el se, and then we found out that she went
back and began paying them So, | don't -- like | say, |
don't know what's happening with her, but she's still
trading wth the Mke Schmdt's and she's the only one.
So that's basically the story.

MR TCOPCRCFF:. If | maght, this is Steve
Toporoff, just to nake the record clear. I'mgoing to
ask you a question if | can. Based upon your experience,
is there any advice that you could give the Federal Trade
Comm ssion as we | ook at our disclosure |og?

M5. MOUSLEY: Mm hmm

MR TCOPCROFF:  Wich is basically the
di scl osure docunent that you got.

M5. MOUSLEY: Mm hmm

MR TCOPCRCFF. Is there any information that
t he franchi sor coul d have given you early on that woul d
have been hel pful to you or would have put you in a
better position in terns of your experience in operating
t he franchi se?

M5. MOUSLEY: As far as the disclosure
docunent, they -- they basically were a young conpany and
they had, | would say, grandi ose ideas as to what they

were going to do, and we sort of believed them | don't
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and the nonth after that.

And so the discl osure docunment represents the
facts at a particular point in tine and any franchi see
who's | ooking at making a major investnent will be
consi dering that over some |onger period of time. Now,

D anne did go out and talk to other franchi sees before
she signed her agreenent. The other franchi sees did the
sane t hing

But, because everybody had such a short period
of experience, nobody was speaking fromany significant
amount of experience. They could only tal k about what
was happening for that short period of tine, and so an
awful lot of themhad to nmake their decisions based on
these rosy projections of what the future was going to be
like, and the big part of that was the prom ses that they
were going to get support.

At the tine D anne signed her agreenent, there
was somewhat of an organi zation behind this franchisor.
They had a small staff. They had enough people to send
out to train Danne's staff. And so there was a reason
to believe that this was a start-up organi zation that had
a good concept, and they also had a maj or sports
cel ebrity behind them

Now, we knew that he wasn't actively
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21
participating, but you woul d expect anybody in that Kkind
of stature and public inmage that have done sone ki nd of
due diligence before he all owed sonebody to use his nane.
So you at | east thought that the people that were behind
the franchi se were at | east experienced businessnmen, even
if they weren't experienced franchisors.

And there were disclosures about everybody that
was involved in the organi zation, but again, within the
next several nonths, nost of those people were no | onger
associ ated there. And so the snapshot in tine the
di scl osure docunent represented when D anne got the
di scl osure docunents changed dramatically in a year and
two nonths |ater.

And | can't say that they intended that to
happen. | assune that they wanted this to be a success,
too. But at sone point in time, sonebody decided not to
support it any |onger when they started elimnating
enpl oyees, closing down offices, noving offices and phone
nunbers. At sone point in time, sonebody decided to no
| onger support this, but they still kept calling the
franchi sees every nonth asking for royalties.

And so it really becane a contract dispute,
which the FTC s Rule really doesn't address what happens

after the relationship is entered into. And so that's
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Because franchi sees are, in sone -- there are
sone cases where you got major corporations that are
franchi sees of big franchisors, but an awful |ot of them
happen to be peopl e |like D anne and her coll eagues in
this franchise that are taking out |oans on their hones,
hone equity loans, that are taking out najor |oans naybe
fromthe SBA or fromthe bank, that represent a
significant portion of their net worth.

And for those people, they' re putting nmuch nore
of their own assets on the line and their financial
future on the line than sonebody investing in a nutual
fund. And it seens to ne that these kind of people ought
to have as nuch protection in terns of disclosures as the
investor does. And, in that regard, by allow ng
franchisors to say, we're not going to nmake any earni ngs
clains and nobody has any authority to nake any earni ngs
clains, | think is a disturbance to franchi sees.

A mutual fund investor nakes nore discl osures
than that. Now, true, they say past performance i s not
an indication of future performance, but you don't even
get that wth a franchisor. Mst of themw Il say
not hi ng about earnings. They say, it's up to you to
check it out. Nowif -- in a nornal business

rel ati onship, that's true.
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their contract or an anmendnent or at |east bring the
prospective franchi see up to date about any changes t hat
may have occurred since they first received the
di scl osure docunent ?

MR RAYMOND: Yes, it woul d.

MR TCOPORCFF:  Um

M5. MOUSLEY: Yeah, | agree with that. This is
D anne Mousl ey speaking again. | agree with that and |
agree that, even up to the day of signing, that you
shoul d be given a statenment as to what's happeni ng and be
able, at that point, to walk away fromthe table and say
we're not going through with this.

At several tinmes | did threaten to not go
through with the franchi se agreenment when we began
having -- of course, | did sign in March and, during that
sumrer when they started doi ng construction and then
didn't have the building permts and we were way behi nd
schedul e, at that point, | threatened to not go through
wi th opening the store, and was actual |l y harassed by the
franchi se sal esman who sold us the franchise to begin
wi t h.

He called nme, | would say for one solid week,
several tines a day telling me it would be a big m stake

for me not to go forward, that | was really going to
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basi ¢ di scl osure docunent is net.

MR RAYMOND:  You know, big deal if you | ook at
their investnent conparisons. People that sel
securities have to be licensed and registered. To find
that these franchisors -- any busi nessnman that deci des he
wants to put together a franchise plan can put together
sonething, hire a broker to sell it, put out sone ads and
start selling with these kind of representations of a
rosy future

So | don't -- | don't knowif there's any
possibility kind of |ooking at the securities regul ations
as a nodel, but | think we got to look at this as a very
serious investnment for a lot of people. It's not just
a straight business transaction which is what -- the way

| think franchi sors have been treated. These are

busi ness --
MR TOPCRCFF: Vel l, businesses --
MR RAYMOND: -- relationships between --
MR TCOPCROFF:  Sure.
MR RAYMOND: -- two parties. But you got one

party, in many cases, that has nmany nore resources and
knowl edge, nmuch nore know edge and sophi stication than
the other party.

MR TCOPCROFF. This is Steve Toporoff again.
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To be honest with you, it is focused on
di scl osure issues because that's our primary concern, but
that's not to say that we wouldn't entertain other ideas.
And one of the proposals that has conme back to us is by
t he Franchi se Mediation G oup, and | can provide you a
copy of that if you' re interested.

W are going to have two additional public --
well, all told, we're going to have six workshop
conferences. This is the first in the series. There is
going to be one in New York Gty on Septenber, | think
it's the 17th and the 18th. And one of the issues that
we'll be discussing there is that specific issue of --
| -- of alternative | aw enforcenment approach

And in the proposal that was submtted, there
are ideas for putting together sonme kind of alternative
programand that's very much inits infancy. And | would
suggest that if you have an interest in this subject
matter, we're going to be discussing that issue in New
York and then in Novenber in Seattle.

| woul d encourage you to get involved and, you
know, as, having gone through your experience, either
directly as a franchi see or as sonebody who's been
involved a little bit on the side, but nonethel ess, you

m ght have very valuable information to offer. So |
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woul d encour age you.

The only -- the only prerequisite for
participating in our public workshop conferences as a
participant at a round table discussion is that you
submt a comment and that you let us know | think by
appeari ng today and giving your statenment on the record,
you certainly have offered a comment. So you qualify as
far as that is concerned.

M5. MOUSLEY: Mm hmm

MR TOPCROFF. So really, the only thing
that -- if you were interested in participating in that
event we would |ove to have you, | think you could nake a
valuabl e contribution. It's just a question of letting
us know, and | could provide you with that information
after we neet.

M5. MOUSLEY: Mm hmm

MR TOPCRCFF: |'mgoing to ask ny col | eague,
Carolyn Cox, if she had any questions at this point.

M5. COX (One thing that we were talking --
interested in is how franchi sees use their disclosure
docunment s and whether or not they consult outside parties
in their evaluation of the docunent in trying to
determne if it's a feasible franchise system So | was

just curious as to whether you had hired an attorney or
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an accountant or anyone to kind of sit down with you, the
di scl osure docunent and eval uate the feasibility of a
franchi se system

M5. MOUSLEY: Yes, we did do that. M/ brother
took a look at it. W hired -- well, we did not hire, we
had a financial analyst conme in and | ook at it, and ny
| awyer also looked at it. And all of theml| think
basically felt that, well, this is a very young
operation, their figures did not |ook real good.

But it was because they were several years old
and, you know, it takes a while to get rosy-I|ooking
figures that -- and, |ike they kept saying when they were
giving us the sales pitch, this is a young conpany and,
you know, we have a | ot of expenses to get the business
up and running, so therefore, that's why the figures were
not great |ooking because they were still paying off the
initial debt of starting it.

And basically, that's what everyone cane up
with, that yes, you know, it's a young conpany SO
therefore, | guess, you' re taking a risk as to getting
involved in a young conpany, as any investnment you're
taking a risk. But when you're presented with a glitzy
sal es package and a very hi gh-pressured, aggressive sal es

person that's harassing you on the phone sayi ng, you
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know, you're going to be very sorry if you don't do this,
you know, you start to -- like, when you | ook any
figures, they can -- thinking you can get the figures to
go on either side, you know

M5. COX. Ckay. That's hel pful to know

MR TOPCROFF: (kay. |Is there anything -- this
is Steve Toporoff. |Is there anything that anybody el se
would like to say for the record?

M5. MOUSLEY: | think part of ny concernis
that we did go through this process, and we did file a
conplaint wth the FTC, and the FTC responded. And |
just feel like -- at this point, their |awer cane back
and disputed it, which obviously is what you woul d
expect, but | don't really know, is that as far as the
FTCis going to go with it?

MR TCOPORCFF: Could you -- okay. Just --

(i naudi bl e) .

M5. MOUSLEY: kay. |Is the FTC going to follow
up and check their |awer's response and, you know,
respond to that? That's ny concern at this point. |
just feel like we're nore or less in a state of |inbo
with the FTC

MR TOPCRCFF: Well then that concludes this
neet i ng.
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(Wher eupon, the neeting was concl uded.)

MATTER NUMBER

CASE TI TLE

FI CATI ON OF TYPI ST

R511003

FRANCH SE RULE ANPR MEETI NG

TAPI NG DATE:

7/ 29/ 97

TRANSCR PTI ON DATE: 8/ 6/ 97

| HEREBY CERTIFY that the transcript contained

herein is a full

and accurate transcript of the tapes

transcri bed by me on the above cause before the FEDERAL

TRADE COM SSION to the best of ny know edge and beli ef.

CERTI

F

DATED. AUGUST 11, 1997

RUTH KERKER BLAI R

CATI ON OF PROOFREADER
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| HEREBY CERTIFY that | proofread the transcript for
accuracy in spelling, hyphenation, punctuation and

f or mat .
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ELI ZABETH M STABLER
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