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PROCEEDI NGS

MR TCOPCROFF. (Good nmorning. M nane is Steven
Toporoff and I"'mw th the Dvision of Marketing Practices at the
Federal Trade Comm ssion. Today is August 22nd, 1997, and we're
nmeeting in Chicago, Illinois. This is the second day of our
meeting here in Chicago. Today's neeting is open to the public
to nake statenents for the record concerning any franchise or
busi ness opportunity issue they w sh.

Before we begin, I want to enphasize that this is a
public neeting. Statenments are going to be recorded and put on
the public record, as well as a transcript copy, an electronic
version wll be posted on the Internet. So this is public and
the transcript will be made public. Wth that, I'"'mgoing to
turn over the mke to Charl es Lay.

Just for the record, before you begin, could you
just state your nanme and spell it for the record?

MR LAY: Sure. M nane is Charles Lay, that's L-a-
y. And I'mfrom Chicago, Illinois.

MR TCOPCRCFF: Pl ease begin.

MR LAY: Wuat | would like to do first is to give
sone background. Basically I"'ma fornmer franchisee. | was told
about this particular public forumby the Anmerican Franchise
Association, and I would like to just share ny experiences as a
franchisee, talk a little bit about the disclosure process and

the arbitration process and kind of provide sone suggestions for
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I nprovenent s.

Basi cal | y ny background, | purchased a small

commercial planing franchise called Brite Site in 1993. This,

interns of size, when | say small, the franchise fee was

$20,000. CQurrently I was one of five original franchisees. The

charter franchise was just started that year. And currently

none of the franchisees are left in the program they've since

termnated. And two of us are currently suing the franchiser,

Brite Site. I'mcurrently suing the franchise in Svall O ains

Court and one of the officers, or | should say one of the

enpl oyees, Joe Marley of the franchise, going through the

arbitration process.

| think | would like to talk alittle bit about ny

experience with the disclosure process, maybe sone things | w sh

had been identified and what | feel are sonme deceptive practices

that the franchiser was able to use to not fully disclose.

Wen | termnated ny franchise in Decenber of '94,

then decided to initiate the arbitration process.

Unfortunately, in ny franchise agreenent, | was required to

pursue any legal action only through arbitration. Fortunately,

| feel there are alot of l[imts in the arbitration process,

particularly for small franchises.

In ny particular case | feel that here in the

Chicago area, it's a little hard pressed to get attorneys who

Wil l

enthusiastically take on a case for the franchi see because
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typically nost of themare involved in representing the
franchisers. And nost will tell you up front there could be a
conflict of interest, but typically also the arbitration
process, you're selecting froma group of attorneys, ex-judges,
nostly attorneys, who have represented franchisers and it's very
difficult, with both sides, you' re getting an opti on of choosi ng
who you will like to be your arbitrator. Typically you re going
to end up havi ng soneone who has probably worked with the | aw
firmwho has represented najor franchisers. In that sense,
think the arbitration process doesn't really lend itself, or
there can be a conflict of interest.

In terns of the disclosure process, | ended up going
through arbitration and really had seven different courts where
| sued ny franchiser for violation of the Illinois Franchise
D sclosure Act of 1987. There were a nunber of key issues. |
woul d just like to highlight why | think there was a good case
for non-disclosure. One of the ones is where typically only the
officers or the franchiser is required to disclosure. |In ny
particul ar case, where the director of franchising, the officers
or the franchisers is required to disclosure any prior
bankrupt cy; however, in ny particular case, this was a snaller
franchi se.

Brite Site only had one officer, that was Andreas
Vascillos, who was at that time and still is the president of

the franchi se and of the conpany. However his director of
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franchising, who is not an officer of the conpany, does not have

to disclose his bankruptcy. In ny particular case, after doing
sonme research | later found out that again, he has declared
bankruptcy, the forner director of franchising. 1 kind of felt

that was a | oophol e, sonething I wish | had known prior to
purchasing the franchise. Being it was a snall operation of
five or six people | think that's critical, even though this
person is not formally an officer, he did not have to discl ose
hi s prior bankruptcy.

Anot her key area where | wi sh there was discl osure,
| later found out that Andreas Vascillos, the owner of the
franchi se had changed his name. So there were various types of
litigation prior to purchasing the franchise that I w sh | had
known. First, | wuld just have liked to known that he had
changed his nanme in the past. | think that's inportant because
typically when that's done, it's to hide. Again, that was not
disclosed. It was only after | began to do ny research, part of
the legal process and arbitration process, that | found there
was a nane change. Then in terns of arbitration, he's not
required to disclose that.

The other key areas in terns of disclosure. Well, |
guess that's really it for disclosure. There were certain
clains that were nmade, verbal clains that were nmade in terns of
projected revenue grow h that never could have materiali zed,

that was nade. That's kind of one of the key issues |I'm show ng
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currently in ny arbitration process.
What happened in ny arbitration process, just to

talk about that a little bit also, in arbitration |I'msuing the

franchiser, Brite Site Inc.; I'msuing the head of the franchise
and the director of the franchising. | have the potentia
settlenment with the franchiser; however, ['mcontinuing to

pursue the arbitration process agai nst the director of
franchi si ng.

Wil e pursuing the settlenent, it's very frustrating
interns of getting | egal redress against the parties involved.
As | said, of the five who originally started, none of us
participate in the program He has since acquired five new
franchi sees, and |I'massumng they' || probably suffer the same
things. There's no mechanismto right now let themknow that --
well, in the sense he is required to disclose any | egal action,
but 1've since talked to sone of the new franchi sees and they
were not aware of ny situation. | don't know how that's
enforced here in the State of Illinois, but the deceptive
practice that amnoticing that basically he'll just churn and
continue to get five new ones after these fail. So there's a
nmaj or concern on ny part.

| hope by shedding sone light on this that, if
nothing el se, others will be aware and they' || be able to dig a
little deeper and find out other nethods to determne the

franchi ser' s background.
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Besi des non-di scl osure, there's breach of contract
and fraud and msrepresentation. But again, | guess ny
under st andi ng was today was really to tal k about disclosure and
kind of what | feel are sonme of the deceptive practices that |
feel that were going on, and naybe sone suggestions on how it
can be inproved in terns of better disclosure.

Al so one of the things that | think would be
beneficial is enforcenent of the current laws. R ght now, |
just don't see -- because | did talk briefly with the Attorney
Ceneral, or one of the Deputy Attorney Ceneral s about maybe
pursuing crimnal action, but again because of the size | think
there's nothing geared towards pursuing the smaller franchisers.
| want to make it clear, he did not say not pursue but there's
just not a lot of enthusiasmand |I'msure in terns of
priorities, there are other bigger itens he has to focus on.

But it would be nice if there was a cost effective way for
smal | er franchisees to pursue their clains to get redress in
Small dains Court or again going after these types of smaller
franchi sers.

G her than that, | guess those are the key points |
wanted to highlight regarding ny experience w th discl osure and
just wanted to go on the record with that.

MR TOPCRCFF: Sure, thank you. Just for background
purposes, what is the nature of this franchi se systen?

MR LAY: This was a commercial planing franchise.
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in ny franchi see agreenent. There was no nmenti on of any non-
di scl osure.

At the end when | inplenented ny termnation
procedure, it was requested that I would not -- part of this
di scl osure was really that | would not sue himor anyone in the
organi zation. | feel that there was no restriction in terns of
me going to the press or anything like that, but in ny
particular case it was just that | couldn't pursue any type of
| egal action, arbitration or anything as part of this
termnation agreenent. Again, that wasn't part of ny original
franchi se agreenment. It was sonething that he wanted ne to sign
at the end, and again, | refused to do it because | woul d be
waiving ny right to | egal action.

MR TCOPORCFF: Whuld this provision bar you from
speaking in the future to other prospective investors?

MR LAY: Wll, no, it wouldn't. It would bar ne
from-- | guess the way | sawit was if | cannot pursue this,
any type of legal action, then it woul d no | onger be discl osed.
He woul d not have to disclose it in his offering circular. That
was his concern. That's what he wanted to nake sure, even
though | didn't signit and | was able to pursue this in
arbitration, he was forced to disclose this in his offering
circular, and that was his nmaj or concern

In terns of me talking to other franchisees, if they

didn't have any know edge of nme, | don't think they woul d have
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froma franchiser's standpoint, they're very concerned about if
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Wth that, please.

MR MDWICH M nanme is Spencer Vidulich. That's
spelled S p-e-n-c-e-r, V-i-d-u-l-i-c-h. 1'"ma doctor of
optometry and a franchisee in the Pearle Vision system 1've
been a franchisee in that systemfor six years now.

| broke ny comments down to two sections, one
regardi ng pre-sal e disclosure, which in ny understanding is what
the FTC has jurisdiction over, and al so sone issues regardi ng
the relationship afterwards where I think if we're going to do
an effective job in overseeing the franchise industry, you need
to be invol ved.

Specifically and very recently in ny system Pearle
Vision was sold. It used to be owned by G and Metropolitan and
| ast Qctober, less than a year ago, it was sold to Cole National
Corporation. Cole National Corporation operates largely the
| eased optical departnments in Sears stores.

| think that points to one area that affected nany
franchi sees that were in the process of buying stores shortly
before the systemwas sold. Had they known they were going to
be in conpetition with their franchiser, nmany of them nmay have
thought differently about purchasing stores. At the very |east,
| think that woul d have been information that nay have fi gured
into their equation of buying stores. | think even for the
exi sting franchisees in the system such as nyself, that raised

sone pretty significant concerns which were addressed by the
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17
franchi ser nerely by saying it's a different market and we're
not in conpetition wth you, so basically they said live with
it.

W al so did not know before entering into -- we were
of fered the new franchi se agreenent fromthe new franchi ser,
which while it addressed sone of the probl ens which had been
ongoi ng in our system also inposed sonme new requirenents on us
that we didn't anticipate, such as being required to carry a
product inventory, a fairly significant product inventory that
was somewhat restricted, well, | should say conpletely
restricted, because it was specific brands which we can only get
t hrough the franchi ser which we did not fully know about
bef or ehand.

For | arger operators like nyself, it may not be a
bi g burden, but for sonme of the snaller operators, it would
i npose a significant burden. | think that nmany of these
practices were at |east unfair and possibly deceptive.

(ne exanpl e of a franchisee that | know of, he was
told that a location that was under consideration for
devel opnment before the chain was sold, suddenly after the chain
was sold, he was specifically told this store would not be
devel oped, then after the chain was sold, the store was targeted
for devel opnent and he found out nearly at about the tine the
papers were signed that the store was going to be devel oped. It

was, according to his ZI P code analysis, 33 percent of his
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pati ent base.

In ny specific instance, | signed a new franchi se
agreenent with the new franchi ser, dated May 1st, and
approximately July 11th I found out two stores that | feel wll
significantly affect ny business are targeted for devel oprent.
That was not disclosed to ne beforehand.

Moving onto earnings clains, initially several years
ago, in the process of buying ny franchise, | was giving verbal
earnings clains. M operations were ongoi ng businesses so | was
presented with a pro forma for the businesses that showed their
sal es and sone of their key percentages of cost. | was told by
t he sal es person that franchisees routinely increase their
revenues by 20 percent and then the cost of goods significantly
lower. W were given no witten statenments to that effect.

| feel that sonme formof witten earnings
information or average operating percentages would be of use to
the franchisees. | think, this is just ny inpression, that
franchi sers kind of want to have their cake and eat it too in
some ways. | think that they want to inply earnings infornmation
but not be held to anything. | think the industry nmay be better
served by being nore above board in that area.

Very often, although sone of the franchise
agreenents have sone very onerous provisions, as nmany of us
know, when a franchi see rai ses objections about that, we're

always told, ook, we knowit's in there, why would we want to
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19
do anything like opening a store near you? W wouldn't want to
do anything that's going to hurt one of our business, so it just
woul dn't nake sense, we're not going to do anything |ike that.
And that's usually the way that sort of issue is dealt wth.

Movi ng onto the rel ati onshi p, one area where |
question the strength of only requiring pre-sale disclosure, in
our situation specifically, I"'mon ny third franchi se agreenent
in six years, and after you' ve signed your first one and you're
obligated to the note and the rent, you really have very little
leverage if there's a change that cones down the road. You sort
of have to sign on, because if you' re not going to stay in there
as a franchi see, then you | ose your neans by which you could
nmeet your obligations. It seens as though, although in many
cases we were given sone financial inducenment to enter into the
new agreenents, it's also a continual erosion of your protection
and of your rights.

In our specific situation, the initial franchise
agreenent required paynents that | believe, it was a new system
for Pearle Vision, and after it had been a few years down the
road, they realized that economcally it wasn't working and nany
franchi sees had significant financial problens, gone out of
busi ness and they had to retool it. So as they retool ed sone of
t he nunbers, they al so decreased many of our protections, too.
Thi s has been an ongoi ng i ssue.

You're under a lot of pressure to sign the new
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ny concern is that there was sonme know edge that this site is
going to be devel oped. |'mnot answering your question, but I
bel i eve that there was at | east sonme know edge that this site
was goi ng to be devel oped, prior to offering ne a new agreenent.
And | think that woul d have been sonething that we shoul d have
been able to negotiate about, had | had that information before
signing this new agreenent.

M/ concern is just that our chain seens to have a
pattern of maybe this wasn't the plan but this was just the way
things went out, here's a new agreenent. There's sonet hi ng
wong in the systemand we have to address it so we're going to
address it with this new agreenent, but it also tightens up many
of the legal or relationship issues betwen the franchi ser and
the franchisee, so our rights are dimnished with each passing
agr eenent .

MR TCOPCRCOFF. Do you know who wi despread this
problemmght be within the entire franchise systemor is this
uni que to the Chicago area?

MR MDWICH Are you talking about within the
Pearl e Vi sion systen®

MR TCPORCFF:  Yes

MR VIDILICH It's a systemw de issue. Are you
tal ki ng about the new agreenents or devel opnent of new stores?

MR TOPCORCFF: Devel opnment of new stores.

MR MDWICH | believe we're seeing the first
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people that | could talk to about their experiences.

| know that ny franchi ser was not qualified or
approved to sell a franchise in Illinois; however, we were
conducting business. As | go down the road and there are nore
franchisees, | realize this is his nmethod of operation in order
to gain the upper hand once you begin to negotiate your
franchi se agreenent. He lets you go so far down the road that
there's no turning back before you' re presented with the
franchi see agreenent to negoti at e.

Therefore, in ny franchise agreenent | signed away
al nost every single one of ny rights. |I'mtied to one supplier
and | have a non-conpete for three years with a penalty of
$25, 000 should | decide to break with the supplier and try to
make a go of it on ny owh in order to save ny investnent. |
really feel that this should be illegal, that we should not be
held to giving up every right that we have.

| have al so, as | have spoken to ot her prospective
franchi sees, one of which called ne a few weeks ago from
Arizona, where again ny naster franchiser is not approved to
sel | franchises, | asked himwhat kind of UFQC he was gi ven and
what kind of information was being circul ated, and he told nme he
was given a UFCC that showed that one Boston store had cl osed.
That UFCC was about seven years old. Qurrently, of the
corporate stores that were existing, there were eight corporate

stores, six have closes and six franchi ses, alnost half of the
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net wor k, have gone out of business. This man was not aware,
that he was told that this didn't exist. He took it upon
hinself to call the other franchi sees.

| think that there's no federal |aw governing this
conduct. And if ny franchiser has to walk away fromArizona, it
won't protect anybody else in any other states fromfalling into
this same trap. | was presented with ny | ease before ny
franchise offer. M franchise agreenment was presented to ne by

ny franchiser. So when it cane tine to do it and all these

things cane to ny know edge, it was too late; | had signed a
| ease, | had signed all sorts of other obligations wth other
conpani es.

M/ franchiser is also ny main supplier. He's
unethical in business, that he will raise prices md-season
w thout building theminto our nargins. Last season | told him
that I would not agree to the price hikes until he could build
theminto the margins for next season. The result of that is he
withheld this season's nerchandi se on ne until | signed an
agreenent to his price hikes.

| have one supplier and am forbi dden fromputting
anything else into ny store front, and | signed the non-conpete.
Basically this has never been a partnership. It is a strangle
hol d. Mst franchisees that still exist are afraid of
retribution and losing their investnent which is substantial.

The average investnent for one of ny franchi sees is $289, 000,
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have been threats nmade to sone franchi sees about formng a
franchi se associ ation. There was a fax that went around, the
franchi ser di ssuadi ng people fromjoining an associ ation. They
really do try to intimdate, and since we signed our rights
away, there is no federal regulation of this type of thing, we
are at their nercy. Basically we are managerial clerks with a
$289, 000 i nvestnent in the conpany.

MR TCOPCROFF. Gkay. Thank you. | really don't
have any questions. Mra?

M5. HOMRD:  No.

M5. SLIMAK: | do have one thing to add.

MR TCOPCROFF:  Sure.

M5. SLIMAK:  Perhaps there should be a federal award
program if we ever enact a federal |egislation to govern the
franchi sers, for the franchi sees who do bring legal activity to
the FTC. If there was sone sort of award, |'msure that there
woul d be a whistle blower, one person, and you would stop the
unet hi cal busi ness practices of many franchisers.

M5. HOMRD. Actually | have a few questions about
the process that you went through in signing on. Can you just
say a little bit nore about that? You nentioned that you signed
the | ease before you signed the contract.

M5. SLIMAK: | contacted the master franchiser.
found himthrough a sign in his New York store window. He said

that there was a $3,000 fee for each Attorney General's office
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and therefore, he did not becone qualified in the states, in
every state, until he thought that there was sonebody that was
really going to go through with it because it would cost him
$150, 000 to qualify hinself or to get hinself approved in the
United States.

MR TOPCROFF: Can | just interrupt? I'msorry. |
just didn't hear what you nentioned about a $3, 000 fee.

M5. SLIMMK: He told nme that there was a $3, 000
application fee with each Attorney General.

M5. HOMRD. Filing fee.

M. SLIMMK: Filing fee, and that he didn't really
want to pay it until he had a so called "live one." So we
started our discussions and | started ny business plan. | found
ny location. At that tinme | had a partner and | was using her
attorney. He said he was going to file. It was four weeks
after the date that he told us he would file that he actually
did. At this point we had told himwe were interested.

It was his stalling tactic to gain the upper hand in
the negotiations; | really do believe that. And the attorney
said, oh, stuff like this happens all the tine. Needless to
say, | cut that attorney | oose and the partner.

But | was faced with a business that | wanted to do,
that | ooked good on paper. The only thing | couldn't factor
into ny business plan was not just poor nmanagenent, but an

opportuni stic nmaster franchiser. And | wanted to do it. | was
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the first one. | had ny space which is at Water Tower. They
had already told the current tenant that they had found somebody
to take over their |ease and that they would be allow ng them
out of their |ease and that they woul d vacate.

During this tine the franchiser said | don't know
what's going on but it's in there; really it's going to cone
through, it will. And by the tine it cane through I was forced
to sign ny |l ease without the franchi se agreenent being in place.
It was a ganble | took. Looking back, | don't think I would do
it again. Sonetines business deals don't fall together the way
you think they would

| understand he did the same thing in Nashville.
The franchise is now closed. And other |ocations. Onice you
start talking to franchi sees, you realize that | was not an
i sol ated event.

MR TCOPCRCFF. | do have a few questions. At any
poi nt when you were negotiating the original purchase of the
franchise, did you get a disclosure docunent?

M5. HOMRD. O fering circular.

M5. SLIMAK:  Yes, | did get a UFCC. It was not for
the state. It was supposed to be an exanpl e, and he said that
the UFQC -- yeah, | got a draft. And that the UFCC woul d come
t hrough as soon as it was out of the Attorney General's office.

MR TOPORCFF: Wiere in the process did you get at

|l east the draft?
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M5. SLIMAK: | was given a New York UFQCC wel | after
ny first contacts had been nade, and they sent out what they
call an advertising package and after hal fway into ny busi ness
pl an, when it |ooked like this could be a profitabl e business.

MR TOPCRCFF: So you already started to negotiate
with these people at the time that you got the UFQC?

M5. SLIMAK: It wasn't negotiations. Ve were in
deep discussions. | needed information on how the business
would run. It should be noted that he very rarely called ne,

t hough. However, we were in contact | would say four and five
times a week.

MR TOPCROFF: And this was all on the phone?

M5. SLIMAK: Al on the phone. And then | went to
New York to nmeet with himin April of '93. Qur discussions
started in February, and | opened ny store the follow ng
Novenber .

MR TOPORCFF: So you received, granted it was a
draft, but you received sonething but it was --

M5. SLIMAK:  Not an Illinois UFOC. And it was not
current. | don't believe it was current.

MR TCOPCROFF.  And again, just to make the record
clear, about how | ong had you been speaking w th the conpany
bef ore you got even that docunent?

M5. SLIMAK:  Two nont hs.

MR TCOPCRCOFF. Do you think it woul d have nade any
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instead of having to wait until "96 to find out they were
bankr upt .

MR TOPCRCFF: (kay. Thank you for appearing here
today. Again, as nentioned before, you re nore than wel cone to
suppl enent your statenment either in witing or however you want
to do that. The comment period is open until the end of the
year .

M5. SLIMAK | have the dates of the other neetings,
but | sure there are other franchisees. | know that there's one
in Dallas who would |like to cone and nake a statenment. And |
think there are other franchi sees who woul d probably travel to
be able to make a statement. So | need the locations as well as
t he dat es.

MR TCOPCROFF. (kay. W can give that to you off
the record. Gkay. Thank you very nmuch. And we're going to go
off the record.

(Wher eupon, a recess was taken.)

MR TCOPCROFF: W're back on the record. Please.

M5. SLIMAK:  Caron Slimak. |'mnaking a
suppl enental statenment. | also wanted to bring up one point,
that it is not required that the naster franchi ser discl ose on
hi s UFQC how nany corporate stores have failed. And it is very
important for prospective franchisees to knowthe failure rate
of the corporate stores as well as the failure rate of the

franchisees. |If the conpany can't nmake a go of it, why do they
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t han what happened before the sale. | have ny MBA from Loyol a
University in Chicago and I'mable to read financial statenents
and operations nmanual s and marketing plans which a | ot of
franchi sers provide to prospective franchi sees. However, no way
do they describe how they operate and what rel ationship you will
have with themfive years, ten years, 15 years down the road.

| was a franchi see for approxi mately ten years.
had sone problens. M stores were in the top ten. In fact, one
of ny stores was nunber two in sales for the franchise, and |
feel that the success of the franchi se was because of ny
efforts, what | had done to bring the franchi sees together to
forma franchi see associ ati on and adverti sing co-op whi ch was
part of the franchi see association. And the franchiser agreed
to put nost of his stores in there, but he cherry picked and
woul dn't put all of his stores in, including the one he owned
personal | y.

| mhere today because |'m successful and |I'm nmaki ng
nmoney at it. There are many in the systemof franchising that
lost a lot of noney and aren't able to be here today to talk to
you. |'ve traveled to Washington, D.C. to lobby for franchising
| egislation with the Amrerican Franchi see Associ ation of which |
am a Board nenber al so.

To get into the relationship, it started out bad to
begin with. The franchi ser recommended a contractor and the

contractor had no nore experience than | had at buil di ng
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facilities. And the contractor happened to be a franchi see
also. W had a wall blown out at one of the stores in the
construction phase. The basenent wall, the foundation had to be
conpl etely renoved and a new one put in because it cracked after
it had been poured. The franchiser would do nothing to hel p us,
couldn't verify we had the right mx of concrete or anything.

He said you' re on your own. W realized fromthen we were on
our own.

During the construction phase, it took nine nonths
to build our store, what normally shoul d take about three
nmonths. W owned the |and and we owned the buil ding, and the
franchiser -- let's put it this way, the contractor wal ked from
our construction site and then turned around and sued us, put a
lien on our property for what was owed on the bal ance of the
contract. The franchiser said that's between you and the
contractor, not between nme. W had to get ahold of the
subcontractors and get themback on the job. W had been payi ng
t hrough an escrow account with Chicago Title so we were up to
snuff, and the subs were willing to cone back in and work for us
to get the buildings built.

And then after that happened, because of the time
and everything, we were short noney as far as what we owed the
franchi ser for our franchise fee, and he allowed us to pay on a
graduated basis, a little each nonth; however, we had to sign a

gag order that we wouldn't tell anybody el se what happened.
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Then about two years after | was open, and | opened
up three stores. M partner and | opened up three stores in
nine nonths. | was the operating partner of the store and one
of the biggest problens we have in our business is enpl oyee
turnover. It's a constant training job. | had a nanager from
anot her store stopping by ny store all the time wanting to work
for me. And | talked with himand | said, okay, you can cone to
work for nme, and I hired him

Unbeknownst to ne, | had a contract; however, in the
di scl osure there was clauses in the disclosure, but not part of
the contract, that said that | could not hire an enpl oyee of
another G| Express franchise unless the franchi see agreed to
it. But it wasn't in ny contract. The franchiser held nme to
that and said | had signed for the disclosure and threatened to
take me to Federal District Court, which he did file papers, and
rel eased themafter | rel eased the enpl oyee. However, six
nmonths later, which was the waiting period, this enpl oyee stil
wanted to work for me and | brought hi mback in.

Here again, the franchiser tried not only to control
nyself and the free enterprise system but al so ny enpl oyees and
other enployees. This is indentured servitude. He tried to
dictate to everybody. GCone on, this is a free country.

Things went on and | put that all in the past and
said let's go on and let's nmake this business work. And it took

me about three to five years to get on ny feet and | started to
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do well and ny stores started to progress. However, in 1994 |
peaked and | saw things happening. It didn't | ook good because
of the way our franchiser |ooked at the business.

And that's when | sat down wi th other franchisees
and | said let's forman association and we'll get an
advertising co-op and we'll spike the business, what we need.
However, we talked to the franchi ser and said you do sonme narket
research. Let's see what the custoners are | ooking for because
our car counts were starting to slide. Qur sales were still
goi ng up, but when you start to | ose custoners, you' ve got to
know why. Even though nore conpetition is comng into the
market at all times, the franchiser felt that he knew what was
best and we were just going to stick to oil changes and not hi ng
el se.

Vel |, the conpetition was going into radiator
flushes, air conditioning recharges, light bulbs, all non-
technical jobs that a technician could do and do it quickly and
still give the custonmer a conveni ent, quick service, get them
out of the store intento 12 mnutes. WlIl, this progressed
and even with the advertising co-op we were keeping our sales
dollars up, but custoners were still not comng in; car counts
wer e goi ng down.

So | decided | would talk with an attorney to
intercede on ny behalf. The attorney wote a letter to the

franchiser listing some 40 itens that he thought that we shoul d
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sit down and di scuss and get sone resolutions. But | was not
the only one that felt that way; there were ei ght other

franchi sees representing 25 stores in the narket that felt the
sane way. bviously they hired the sane attorney, proceeded
with a denand letter |ike our contract called for.

The franchiser tried to pull a power play and turned
around, w thout any notice, no cure period, nothing and
termnated all of us. Qur attorney said just be patient; we'll
sit down and talk with this man and get it resolved. It was
com ng, even though, | thought by not paying royalties it woul d
bring himto the table, that noney talks but it didn't nmake any
difference to him W were in breach of our contract and we
tried to sit down at a subsequent neeting and he turned the
tabl es on us and charged us with conspiracy. | can tell you, to
this day, when we changed our nane he hurt our business. That's
what he tried to do. He knewit would, yet he still didn't want
to sit down and talk, and he didn't want to have anythi ng
resol ved.

I'min this situation today. | believe in
franchising. In fact, because of the way the busi ness has gone,
ny partner said we should sell our three stores and we have sol d
our three stores to Quaker State and they're going to put them
in their franchise system M story is just one of nmany and as
| said, |I've been successful and |'ve done very well in the sale

of ny stores because |'ve kept the business going, and Quaker
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State recognizes it and | had a sal eabl e product. Penzoil was
also interested in ny stores. So | ended up the winner but in
the long run, 1've ended up the | oser because of ny relationship
wi th ny ex-franchiser.

MR TCOPCRCOFF. Thank you. | have a few questions.
(he is, you nmentioned at sone point a gag order that they pl aced
on you. Can you explain how that came about and what exactly
did this order prevent you from doi ng?

MR D ALESSANDRO The gag order was he was going to
| et us pay our franchisee fee -- you pay a fee up front of
$25,000. Well, because of the added cost we had in interest,
because of the delay when the building was being built, instead
of being built in three nonths, it was built in nine nonths and
we had to pay additional interest paynents.

So we had a budget to go into this, and the bank
| ent us so nuch noney and we didn't have the noney to pay the
remai nder of the franchisee fee up front. So he was going to
resolve it and after we resolved the deal with the contractor
and got that resolved, he said | will let you pay the renai nder
of your franchise fee over several nonths, over a year's tine,
however, he nade us sign a gag order that we would not give this
information to anybody.

It really wasn't our fault.

MR TOPORCFF: So the gag order woul d prevent you

fromwhat, disclosing the --
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Vell, | happen to be in the business consulting industry as wel |
as insurance and assi st businesses to get financing for grow h,
so that took about nine nonths to get themto understand that |
was not going to sign anything that woul d jeopardi ze a
livelihood. Five mles in Chicago is a |ot of businesses.
That's like ny |ivelihood.

The gag order | think is a nmajor problem First of
all, that was very unfair. That was incredibly unfair to ask
sonebody and to hold it up for nine nonths, refusing to sign the
paper because they wanted to prohibit me fromdoi ng business in
such a |l arge area.

The ot her issue about the gag order, that really
prohibits me frombeing able to answer questions, you know, and
give cautionary remarks to ot her people who m ght be considering
the franchise that | was wth.

And |'ve had people call ne in the past about this
particular franchise and | was able to give them not
necessarily ny story and what's happened to ne, but nore or |ess
sonme of the issues, if they're in negotiation with the
franchi se, sonme of the specific issues that they should be
attenpting to negotiate, like site selection issues, |like
di scl osure on financial issues, sone of the things that assist
you i n maki ng an educat ed deci si on about whether you want to
associ ate yourself with this franchise. So these are very, very

inportant. They were denied nme and specifically that happens to
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be one of the issues that led to naking a decision on ny part to
go with the franchise and having the store actually not make it
because of sone of those issues.

So I'mnot quite sure legally now how | can assi st
ot her franchi sees or potential franchisees in going about naking
sure that they're not deceived, and that they really get all the
fairness of the disclosure, everything that they need to know in
order to make this decision. So that's what |I'mdoing at 1:00.

One of the other issues that was particularly
crippling to ne, | was in business for not quite two years, a
l[ittle under two years. | owned a store. There was absolutely
nothing wong with the store. They would cone out to visit
every quarter and | ook around and exam ne things and | ook at the
books and things like that. The only thing they ever told ne
that needed to be altered in order to nmake that store successful
was to make sure that | kept the fan bl ades cl ean and one guy
had an earring in his ear. Those were the only things they ever
told nme, ever.

They told ne that the best stores were stores where
the owner was there versus absent; however, they had a nunber of
very successful stores that were being run with absentee owners.
So | nmade sure | was there. There was absolutely nothing in
terns of the running of the business that could be called at
fault.

They woul d send people in to check people. The
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brother of the CEO of the conpany would cone in and go through
wi thout telling anyone who he was to check it out. | always got
cal | s back saying everything was fine, everything was great.

The store was an absolute failure. There was no way that it
could thrive, absolutely none.

(One of the reasons that it could not thrive was
because they did the site selection of the store and they did
not adhere to their own criteria. Wen | questioned them about
this, their comment was -- and it was totally what they said.

It was never in witing, they never showed nme proof that this
was so. But they said that they had franchi se owned stores,
conpany owned stores that were in |ocations -- they had one or
two conpany owned stores that were in |ocations that did not
neet the criteria and they were doing fine and they were very
successful .

Vel |, you know, that was really deceptive. That was
maj orly deceptive because they never gave ne any evidence of it
and there's sonet hing about going into a business, when you' re
pur chasi ng a busi ness, you know, you have an eagerness about
getting the business going, you know, an you have a belief in
the people that you' re dealing wth. You woul dn't be doi ng
business with themif you didn't care for them They' ve
denonstrated enough concern and they' ve given you things that
you assuned that that's all there was, that they fully

di scl osed.
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But the truth is that things like the site
sel ection, which is so critical, and they actually even did the
pre-negotiation with the landlord, you know So that wasn't
even an issue. | nean there are several things around the site
selection that | think are really inportant.

e is | think full disclosure of what the site
selection criteria would be. | think you really need to know
that, and they were very vague and they were not bound to show
you what that criteria was. So that's very, very inportant,
that we need to have full disclosure on the site selection
criteria.

The other thing that is associated with that in
terns of full disclosure, to keep the deception down, the verbal
deception, | think it would have been very, very advant ageous
had | been able to | ook at earnings data. And they did not
di scl ose, they did not disclose any earnings data.

Now, | called, in ny research prior to signing the
agreenent and to going with them | called a bunch of
franchi sees. Sone of themanswered and sone of themdidn't, and
you can call so nmany tinmes and have them no answer and you don't
have any access. You need anot her way of mneasuring what's going
on with the conpany.

So the earnings data is very inportant, and the
earni ngs data separated, according to conpany stores, that being

pi ece of data and the other data being the franchi sees, because
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as it turns out, there were |ike six franchi sees that were in
sites that had been selected by that conpany that were not
making it. And they weren't returning ny calls. | didn't have
any access to them and | had no way of know ng this.

So it was very unfair that |I didn't have any access
to any kind of information that would all ow nme to di scern what
the earnings of the franchisees were. Had | had that | woul d
have been able to see that there was sonmething definitely wong
with 13 franchisees, and if you even divide that by 13, it would
gi ve you sone kind of handle on it. And that was not avail abl e
to ne.

Al 1 had was themtelling me that the franchi sees
are doing fine. There was one franchi see that they said wasn't
doing -- it was kind of struggling but they thought that that
woul d be fine in another year or so and it was the only other
franchisee within the Chicago limts.

So there wasn't enough there to make a kind of hard

data decision. The hard data wasn't there to deal with and |

think that really, really was a di sadvantage. | have | ost
hundreds of thousands of dollars. | probably have | ost, when it
all finishes, I will have |lost probably a half a mllion dollars

on this venture.
Now, | mght becone a ward of the state at ny age,
having lost a half a mllion dollars. That's really crippling.

You do your best to nake decisions to buy a business that wll
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not only support you but will support your famly, that wll
support the people that you hire. And it was really a surprise
because | thought | did all of ny honmework. | really thought I
didit. | did everything that I could think of. And sone of
the things that | was told was decepti ve.

The site. That was the critical issue right there.
The site is what killed it. And had I had a cl ear understandi ng
of what all the criteria were, had | had the data to | ook at the
other stores and find out whether they really were making it or
not and have an opportunity to find out why they weren't making
it, I would have learned it was site selection. And that wasn't
avail able to ne.

And with a gag order, it seens very unfair that I
can't alert prospective franchisees to investigate that with the
conpany, should they ask ne.

| think that's pretty much it. | think that's
pretty much it. Those are sone really heavy duty things that
caused ny dem se.

MR TOPCRCFF: Thank you. W appreciate hearing

your comments. | do have a few questions.

Do you know of other people in this systemthat al so

m ght be subject to a simlar type of gag order? Do you know
whet her that's common?
M5. LUNDQU ST; M understanding is that it's what

they do. |It's very, very common. Another franchisee that
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actually -- the conpany blatantly lied to ne. Wen they said
there's only one other store, as it turns out there's anot her
person that actually, |ike several nonths after | opened, had to
close the store, and it was a site selection issue. By the
conpany, the conpany had chosen the site, so they had |ied about
t hat .

And yes, we have tal ked extensively over the past
couple of years. And the gag order is in effect with him |
know that personally. Plus other franchisees that |I've net
t hrough the American Franchi se Association had the simlar type
of situation. M understanding is that it's very common. M
| awyer seermed to think it was very conmon.

MR TOPORCFF: Coul d you give us a rough estinate
per haps of the nunber of prospective franchi sees that have
contacted you, since the tine that you signed the agreenent.
LUNDQUI ST:  Signed the franchi se agreenent ?
TOPCRCFF: | nean the gag order.

LUNDQU ST: | sign it at 1:00 today.
TOPCRCFF: The gag order you sign?

> % » 3 &

LUNDQUI ST:  Yes, | sign the papers at 1:00 this

afternoon that finally dissolves the franchi se agreenent.

=

TOPORCFF:  Are you currently under a gag order?
LUNDQUI ST: It's one that 1'mgoing to sign.
TOPCRCOFF: Ckay. | wasn't clear on that.

5> 3 &

LUNDQUI ST:  That's why I'mnot stating ny
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franchise, if it's going on the Internet.

MR TOPCRCFF: There's no need to identify the
franchi se system

| thought that you already were under a gag order.

M5. LUNDQU ST: Because of the nature of ny
busi ness, being that | assist snall and nedi um si ze business to
secure financial |oans and we al so work on sone of their
organi zational efficiency and effectiveness issues, | run into -
- and just the places that | travel, | runinto a |lot of people
who are investigating the possibility of going into a franchi se.
| seemto be in the mddle of it all the tine.

And prior when | had the store open, | would say a
hal f dozen, maybe a little nore, had actually called and
contacted ne that they were investigating that specific
franchi se.

MR TCOPCROFF. Over how long a period of tine?

M5. LUNDQU ST: | was in business for a year and a
half, a little under two years.

MR TCOPCROFF: So within a year and a half, two
years, you were contacted by approxi mately a dozen prospective
franchi sees?

M5. LUNDQU ST:  Maybe a touch under.

M5. HOMRD. Were you given a discl osure docunent
whil e you were investigating this?

M5. LUNDQUIST: | was. | really, really wanted to
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trust everything they told ne and they were so solicitous and
they were so tripping over thenselves to do things that it
| ooked like they were doing to help ne. Well, it turns out
those were the things they had to do for ne, according to their
franchi se agreenent.

The question again? |'msorry. Wat did you just
ask nme?

M5. HOMRD. The discl osure statenent.

M5. LUNDQU ST: They actual ly gave nme a di scl osure
docunent and there was |like five nonths between the tine they
gave ne the disclosure docunent and when | signed the agreenent,
and there had been anot her disclosure docunent in the interim
and they had not given that to ne.

| really did consider, when | closed the store,
spent a lot of noney in lawers trying to figure out whether
shoul d have gone ahead and sued, and we actually drew up a
conplaint, etcetera. The |aws are such, however, there's no
precedent set in lllinois for this particular kind of court
case. There's nothing that anybody knows. There's only one |
think up in Wsconsin or Mchigan that they could find any
precedent where a discl osure docunent had been given, not
handl ed appropriately and the franchi see actually won in court.
They informed ne that | could put out another $25,000 or nore,
$35,000, taking it to court and never having any assurance. A

50/50 is just not good enough when you have | ost so nmuch noney.

For The Record, Inc.
\Val dorf, Maryl and
(301) 870- 8025



© 00 N o o b~ w N Pk

N N N N NN P P R R R R R R R
a A W N P O ©O 00 N OO O pdM W N -, O

51
| backed down on it. But yes, there was a najor
problemw th the disclosure statenent.

M5. HOMRD. You had nentioned that they had
di scl osed one ot her Chicago area conpany, is that right?

M5. LUNDQU ST: The stores are al nost all suburban
and small town stores. There was only one other store within
the Chicago city limts in what's called the real urban area.
The others are in the suburbs. So they really didn't have any
experience in whether this store would really work there. They
didn't know that. They had no experience whatsoever in that.

And they also told nme interesting things. There was
asimlar store within about a mle and a half or sonethi ng and
they told ne that that store was doi ng good, that they had
inside information that that store was doing really, really
good. The truth of it is, is that store was suffering. The guy
ended up going bankrupt. So that wasn't true. It was alie
because it wasn't doi ng good.

They also told nme, when | asked them about some of
the other conpetition in the area, they informed ne that their
particul ar market niche, that they would not be conpetition for
me. Veéll, you add up all of the other denographic information,
they killed ne. O course, it made a difference, when you | ook
at the total picture.

MR TOPORCFF: kay. Thank you.

M5. LUNDQU ST:  You' re wel cone.
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soneone who i s under-enpl oyed and does have a | ot of noney to
spend, that $1,000 can be extrenely significant. But it may not
destroy their future, whereas the franchise, it's a larger
st ake.

M/ only point is there are many, nmany very good and
val uabl e provisions in the present UFQOC gui delines and the
franchi se rul e under the FTC, and when the di scussion on
busi ness opportunities tal ks about perhaps reduci ng sonme of the
requirenents, and | certainly amnot opposed to doing that, |
woul dn't want it to overflowinto the franchise situation and
per haps reduce sonme of the requirenents there. Not to say that
they can't be fine tuned and inproved on, but there are sone
very good basics that are there now for franchi sing and busi ness
opportunities could justifiably perhaps be reduced in the
obligations of the business opportunity seller.

One thing that was brought up yesterday was the
issue of litigation disclosure. | wanted to add the comrent
that if a conparatively snall business opportunity buyer sues
his seller, | think that's a very significant fact because if
you're buying a $500 investnment and it turns out to be
worthless, and you're willing to spend anot her 500, 1,000 or
nore because of what happened to you, | think the next buyer
down the line should be anare of this type of litigation.
think that's extrenely inportant to know, if buyers of business

opportunities are suing the seller in some nunbers, that seens
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to be inpressive.

If it's a new busi ness opportunity seller and
they've only sold 100 itens or sets of services and 50 of those
buyers are currently suing them | don't want to be the 101st
buyer. And another area, that perhaps is less inportant in the
busi ness opportunity setting, is where the seller is suing the
buyer. | suppose in nmany of those instances it mght be a
collection suit. | don't find that very unusual or exciting in
and of itself.

And we get back to the distinction | nentioned
briefly yesterday that | think that it is an inportant area that
busi ness opportunities that have a continuing rel ati onshi p.
Those are the nore difficult ones for the buyer where you' re not
just buying an itemor a set of tapes or whatever it nay be that
are going to lead you to financial success, but you are buying a
syst em whi ch depends upon the seller to service you. And that
could be continuing to find accounts for you, hel ping you find
sites, whatever that service may be, you aren't just making a
one tine purchase. You' re dependent upon your future as to what
the quality of the services are fromthe seller. That situation
requires | think a lot nore disclosure detail to predict what
your future is going to be than if you go to a semnar that
tells you about how to buy distressed property, and the sem nar
may have even been free but in the back of the roomthere are

tapes that cost $750.
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That is a questionable area | think. |Is that a
busi ness opportunity or is it the type of situation where you
may want to buy the equival ent nunber of books froma book store
to go out and try to do the sane thing? But there is a
difference in the fact that you are under sonewhat of a pressure
situation. You ve heard the sterling comrents of a sal es person
who speaks gl owi ngly of other people' s success and you see 15 or
20 percent of the people in the audience getting up to rush to
the back of the roomto be able to purchase these and take them
honme with them rather than have to wait for their delivery
because they ran out. It's alittle different than naking a
reasoned decision, but I'"'mnot so sure that that situation is as
inportant as the one where you' re dependent upon the services of
the seller.

So | think there is a distinction on litigation. |If
you have to have a rule that covers all situations, | think you
need to lean toward a broader litigation disclosure, nmaybe |ess
than franchise, but there should be a | ot of consideration for
what types of |lawsuits should be disclosed. |If you' re able to
di stingui sh between the long termrel ati onship versus the one
time sale, then I'mnot so sure you need much litigation
disclosure if any for that one tine sale.

Then on total purchasers or nunber of outlets, |
think it's very significant to know sone type of figure as to

the sales activity of the conpany that you're dealing with. If
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for no other reason, | think you would like to knowif they're
new at this gane. |If they only have a handful of sales, there
may not be anything wong with that at all, but you may base
your decision nore on their explanation of how their system
wor ks than being taken in by the idea that we've sold 50, 000
packages of whatever it is that's for sale, as if that's an
indication that they are successful. So | think the nunber of
sal es could be inportant.

The list of buyers of whatever you' re selling is a
l[ittle nore problematic in that we get back to this distinction
| think of whether you' re servicing the buyer or whether it's a
one tinme sale. For the nost part, | can't envision why it's
very inportant to know a list of addresses, phone nunbers, so
forth of other buyers of a one tine purchase, but | think there
coul d be sone description that woul d be reasonabl e where you
coul d perhaps say that you have to provide a list of the 100
nost recent purchasers of your systemas of 30 days of hol di ng
your sem nar or 30 days of your disclosure, sone kind of a
system where you woul d have a small nunber of people that are
avai | abl e.

| guess the opposite of that is I'd like to see a
nunber that's high enough that it's nore difficult for the
seller to pick key people for you to contact so that they know
they're pre-programmed and sone of them nay not even be buyers.

Soit's areal struggle | think to figure out the right
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definition, but I would |Iook at the long termrel ationship sale
of a business opportunity, to be in that case to be nore Iike
franchi se, where you need to know a significant nunber of
purchasers so that you can contact themand ask realistic
guestions and get good answers that you' re not going to get from
the seller, the typical being the vendi ng nachi ne sal es
operation where theoretically you re going to keep buying nore
machi nes and they're going to be trying to find nore sites for
you. You better know how they' ve treated the prior buyers of
that system

| like the idea of the first substantive discussion
as being an alternative to the first personal neeting for
busi ness opportunities as a trigger for disclosure. 1'mnot wed
to those words, but sonmething along that line that will be a
little broader than what's the franchise situation and be a
little better trigger than trying to just have a cooling off
period. | think we need to have sonething other than a date or
nunber of days or nunber of weeks. It should be an actua
physi cal type of trigger that requires the disclosure,
regardl ess of whether that disclosure in fact turns out to be
six nonths before the sale is consummated or two weeks before
it's consummat ed.

And again in contrasting franchi se and busi ness
opportunities, in nost cases your business opportunity docunents

are going to be alot smaller in quantity and conplexity than
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earnings clains in the franchise or in the business opportunity
area. But | think that the business opportunity situation is
nore likely than an | can think of where they w || nake earnings
clains, sone of themvery boldly in their advertising. | think
that there should be a very stiff rule for earnings clains
across the board on franchise as well as business opportunities,
that if you make an earnings claim you have to be able to back
it up.

But | would go further even wth business
opportunities, that they should actually show sone evi dence of
what backs up that earnings claim as part of the docunentation
that they give you. They should disclose that X Y and Z have
in fact earned $100, 000 api ece and you can contact their CPA' s
if necessary. | mean that nmay be going too far, but I'mjust
trying to nake the point that there should be sonething that
dermands nore than the bold claimw th a rule that you nust back
it upif youre challenged. | think that the back up to sone
degree should be right there in front of the buyer as to how
they can nake that claim And if they say nost of our people
have earned $100,000 a year, | think they shoul d have to say we
have 200 peopl e, and 100 of them have nade over $100, 000 a year,
or in a year, whatever the claimis. There should be nore to it
than just the claimitself.

| think that naybe sone comments that shoul d be

made, as you talk to nore and nore peopl e, about the financial
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threshold. | think it's inportant that a threshold excl ude the
smaller sales. | think that's a valid goal and one | agree with
in franchi se and busi ness opportunities, that there has to be a
poi nt at which the buyer has to be totally responsible for what
he does. |f he buys sonething for $10, we can't go to war over
it. So a $500 figure nmay be a very good threshold. |'m not
saying it's too high, too low, just that a threshold is good.
However, | think it should be clear that you can't avoid that
threshold very easily and that there should be sone nention of
cumul ative paynments where the initial paynent is $499 but you
are required or it's obvious that you will have to buy sonethi ng
else fromthe seller in order to make this opportunity work.

But they're telling you that your business opportunity cost 499.
O course, you' d be stupid not to buy this package and t hat
package, this itemand this product, which happen to cone to
$1,500. O our initial package is 499 but in year two, in order
to make this succeed, you' re going to have to put out another
$1,000 or another 500 or whatever it is. O pay off your fee in
i nstal | nent paynents.

Either of those situations, the install nent paynent
or the ability to escape the threshold by naking requirenents
that will obviously cost you nore than $499, | think shoul d
still trigger disclosure. You may want to put a limt onit,
that this accunmul ation can only take place over a 12 nonth

period perhaps. You don't want to destroy busi ness from bei ng
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sold either and thereis a -- | wish | had the citation -- but
there are two or three federal cases where the plaintiff is To-
Am T-o0, dash, A-mand one of themdeals with a forklift conpany
which is To-Am they got caught up in being naned a franchise in
l[itigation and it stuck. They never intended it to be a
f ranchi se.

They were a deal er, and over the course of a year or
two, they purchased additional parts nmanual s and servi ce manual s
at cost fromthe seller and those paynents, finally after a few
years, accumul ated to sorme $1,500 or so and they made t hat
retroactive to reach the franchise threshold of $500. Initially
they weren't required to buy any manuals. They were al
provided with one copy of every nmanual they woul d need, but
eventual |y they needed nore and then they had to buy nore. And
the conpany didn't say you coul dn't photocopy themeither. But
neverthel ess, they were found to be a franchise that net the
threshold. That's why it triggered that in ny mnd, that you
don't want to go too far in cunulative idea to cone up with
strange situation.

But I do think sonme nention of a cumul ative
provi sion mght be hel pful in making sure that the trigger for
$500, or whatever the threshold may be, is still viable. |
think that's all ny comments.

MR TOPCRCFF: Thank you. W appreciate it. W're

going to go off the record for a second.
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(Wher eupon, a recess was taken.)

MR TOPORCFF: We're back on the record. | just
want to nake sure it's clear that this is a public neeting.

This is being taped and a copy of the transcript wll be nade
avai |l abl e on the public record and hopefully on our Internet Wb
site.

Wth that, Susan.

M5. KEZIGS: M nane is Susan Kezios, K-e-z-i-o0-s.
I mpresident of the Amrerican Franchi see Associ ati on.

This norning we've heard a couple of people talk
about the investnments that they've lost. As you're famliar
with, 1I've always been an advocate of |egislating sone standards
of conduct between franchisers and franchi sees. But the nore
that | talk to franchisees, especially after they' ve lost their
investnent, |'mcomng to the conclusion that franchising
perhaps needs to be regulated |like the sale of a security. |'ve
conme to that conclusion for a nunber of reasons, but prinmarily I
know of no other industry where investors routinely |ose
mllions of dollars. And I'mgoing to give you a fornula that |
just played with the other day.

It's comng up to mllions of dollars a day, if
these facts are all correct. And there seens to be no one,
nobody is really paying attention to this incredible | oss of
human bei ngs' personal resources, their capital. Two studies

t hat have cone out, which you may or may not be famliar with,
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which | base sonme of what 1'mgoing to say to you on, one was
done by Dr. Tinothy Bates, tal king about survival patterns anong
franchi sed and non-franchi sed firns.

He used census data over a period of, |I forget how
many years off the top of ny head. Wat he found was that 38
percent of these franchises that were started fromscratch
failed, as opposed to 32 percent of the independent businesses
insimlar industries that failed. So that's one set of nunbers

that's in ny head.

The other set is sonething that Dr. Scott Shane came

up with. He did a report entitled the D fference Between
Successful and Unsuccessful Franchisers. And he studied from
1983 to 1993, 138 franchisers that started out in 1983, and by
1993, 75 percent of themweren't around anynore. D d they go
out of business? Dd they just quit franchising? Regardless
what the answer is, ny question is what happened to those
franchi sees, those peopl e who i nvested noney, who paid at | east
an initial up front fee, and apparently ongoing fees over a

period of tine.

Then you | ook at popul ar industry data. |'m]l ooking

at a sheet here fromJune of '95 which may be a little out of
date, which clains that a new franchi se opens every eight

m nut es of each business day. And one day | actually sat down
and figured this out. M question was al ways, how nmany of them

close. In every business day, how nmany of themclose? | never
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see those nunbers.

If you figure that every eight mnutes of every
busi ness day, that would be in a 24 hour tine period, 180
franchises that open in a 24 hour times period. You figure that
on average an investor maybe will invest $100,000. W heard
this norning $289,000 fromthe one woman. Let's just figure on
the I ow side to be conservative, $100,000. That's $18 nillion a
day that's being invested i n new franchi ses.

If you use Dr. Bates' survival rate of the
franchised firns, his nunber of 38 percent of those franchises
that start up and failed, that's, what, seven mllion down the
t ubes every day from people who invested in a franchise.
don't know of any other industry where Arerican consuners can
lose $7 mllion a day. It doesn't happen in securities.

There's no question under the securities |aws, are we

regul ating. Yeah, we are. W're naking sure that the conpanies
are reliable, that the conpanies are strong, that the peopl e who
make the offers and sell the securities have sone liability and

have sone cul pability.

But it doesn't seemto be the case in franchi sing.
Also in securities, what |'ve started to learnis that if
there's a false statenent in the sale of a security, soneone is
witnessing it and that person is liable. That personis liable,
besi des the corporation. And | think you heard this norning,

franchi sees at least, the public telling you that things were
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said to them Nobody is held responsible for these things. The
Federal Trade Conm ssion, fromsone of our nenbers' viewpoints
and certainly fromsone peopl e who spoke this norning, seens to
al | ow sal es people or the franchisers to make clains and then
requires themto sign all sorts of things. W didn't ask this
nor ni ng about integration clauses, who these prom ses were nade
or verbal statements were nade to, a variety of people this
norning. But did they have to sign an integration clause which
basically means | can lie to you up to the point where you sign
the contract, and then you're going to say that we're bound by
the four corners of the contract.

And the other point, | thought it was very
i nteresting when Chuck Lay asked what do you do to enforce the
rule, I was wondering if anybody woul d ask himthe question, do
you renenber seeing on the front cover page of your offering
circular; we haven't read it, we don't check it. You need to
l et us know about it. You' ve got the franchisers and the
franchisees that fail up front. And for those that don't fail
up front, then there is a whole laundry list of issues that come
under what we woul d consider unfair or deceptive acts or
practi ces, which the Comm ssion keeps not taking action, |ike
sonme of the encroachnent issues that were nentioned this norning
with Dr. Spencer Vidulich, whereby he signs a contract and
| earns shortly thereafter that they' re comng in wth other

units which in effect will devalue his investnent, yet that's
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today and understood. Most franchisees find, when it's tine to
renew, they are entering into a whol e new franchi se agreenent
and they're presented it on a take it or leave it basis.

There was sone nention this nmorning of coercion,
pressure for themto sign at certain points. And it's an
enornmous pressure to sign upon renewal. This is truly a gun to
the head situation for these nmen and wonren. And this is routine
and it's systemc, fromwhat we hear fromour nenbers.

It goes back also to no private of action under the
FTC rule for franchisees. Even they find that their franchiser
has violated the FTC rul e, they have no private right of action
The current state and federal regulatory schene is wholly
i nadequate for these nen and wonen to safeguard their
i nvest nent s.

If you go back to where opening up franchi se
busi nesses to the tune, conservatively speaking, of $18 mllion
a day and nmaybe 40 percent of that is going by the wayside, who

i's wat ching these conpani es and t he peopl e who are maki ng t hese

investnents? | don't believe it happens in the securities
i ndustry, although some of these people, |I'msurprised sone of
themare still standing. | visualize themnentally as slowy

bl eeding to death. This is not a big train weck. You don't
have the press in here taking photos of all this, but how does
Marge Lundqui st sit here and calmy tell you she nmay be out a

half a mllion dollars? Does she have enough tine left on this
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earth to earn that noney back? So who is watching out for that
i nvestnent by that person?
Earnings clains, | think | wote in ny witten
comments, that the North American Admnistrators Association is

taking a | ook at historical financial performance infornation.
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state publicly, at least four tinmes, and |I'l| probably quote it
here, that they | ack enough resources to act on all neritorious
clainms brought to it in a franchise realm 1'd |ike to know,
maybe | can find this, and | don't know where it is, but 1'd
i ke to know what does the Conm ssion request from Congress in
terns of noney in the franchise area? Wat do you request from
ONB? | want to see what do you request specifically in
franchi si ng because | know Congress isn't just going to give you
nore noney to address sone of the issues in franchising w thout
you requesting it. That to ne would be an interesting nunber to
take a | ook at.

Those are all the commrents | have today.

MR TOPCROFF. kay. | have a nunber of questions.
First off, the analogy to securities -- do you want to take a
br eak?

M. KEZIGS: No, | just want to get sone water.

MR TCOPCROFF. The anal ogy to securities, in part
securities are regul ated because Congress passed various
statutes that address the sale of securities, setting up the
Securities and Exchange Comm ssion and any nunber of statutes,
and I would not at all profess to be an expert in the sale of
securities.

Isn't much of what you're proposing really a
question of getting federal |egislation as opposed to what the

Federal Trade Comm ssion could actually do under the statutory
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authority that it already has?

M5. KEZICS: | think it has a broad statutory
mandat e under Section 5 to stanp out unfair, deceptive acts or
practices. And it seens that in certain areas, with Joe Canel,

t obacco, we're starting to define what's unfair, but we just
don't see it happening in the franchise industry.

(On the one hand I'"msaying | think you' ve got sone
roomto maneuver under Section 5. On the other hand, yeah,
Congress hasn't set up a Securities and Exchange Coonm ssion. SO
on the one hand I'msaying |'"'mhere to try and seek an
admnistrative solution to sonme of these problens, but on the
other hand, | also stated, as you know, we're very nuch
advocating | egislative solutions to franchi see probl ens.

MR TCOPCROFF. | appreciate that. GCetting to
Section 5, there's often m sconceptions of what Section 5 really
states. Just for background purposes, what is your
under st andi ng of what Section 5 is all about?

M5. KEZICGS: Basically that you can in fact | ook,
guess within an industry, for lack of a better word, to see what
may be systemc as far as unfair or deceptive acts or practices.
| do know al so that Congress |limted, | forget when, 80's naybe,
what the FTC could do, severely limted fromwhat | understood,
in defining what was unfair in comrerce and trade.

MR TCOPCRCFF:. That's right.

M5. KEZIGS: So | understand that. |'mnot sure if
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| know exactly how that cane about, but |I'malso aware of that.

MR TCOPCROFF. Just so that the record is clear, |
would like to state exactly what the definition of unfairness
is, so that we have that on the table. | can get you a copy of
this.

This is in the Re-authorization Act of the Federal
Trade Comm ssion which | believe was in 1994. Basically it says
for Section 5, it says, the definition of unfair acts and
practices, and then it continues, "The Comm ssion shall have no
authority under this Section," neaning unfair practices, "to
declare unlaw an act or practice on the grounds that such act or
practice is unfair, unless the act or practice causes or is
likely to cause substantial injury to consuners which is not
reasonabl y avoi dabl e by consumers thensel ves, and not outwei ghed
by count availing benefits to consuners or to conpetition.”

SO0 basically what the Act says is it's not a
question when the Comm ssion should act or even a definition of
unfair. It specifically says that the Comm ssion has no
authority at all to look at unfair practices unless the
following three criteria are net. Again, just to summari ze,
substantial injury; a showing that it's not outwei ghed by other
benefits to conpetition or to consuners; and again, that it's
not reasonably avoi dabl e.

So given that restraint on the Comm ssion, how do

you see the Comm ssion taking a greater role in the area of,
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let's just say for exanple, encroachnent of territories?

M. KEZICS: First of all, I think the GComm ssion
has -- $7 mllion a day ny rough estinate. | think that's
substantial injury and substantial econom c harmto sonebody or
to a class of people. So I think right away the first criteria

is covered.

Wat was the second criteria? Reasonabl e avoi dance.

| got the third.

MR TCOPCRCFF: That is not outwei ghed by count
avai ling benefits to consuners or to conpetition.

M. KEZIGS: |'mnot sure | know what that means,
but if that neans we provide disclosure --

MR TCOPCRCFF: Let ne give you an exanple. This
cones up all the tine in encroachment.

A franchi see may conme and tell us that they're
suffering fromencroachnment, neaning that the franchiser has
opened up systens --

M. KEZIGS: | think | understand, but it's
beneficial for the consuners to have so nany | ocations.

MR TOPORCFF: O benefits to conpetition. | could
tell you only one instance in the ten years that |'ve been
wor ki ng at the Commssion, only one instance in a franchise
case, a conplaint that came to our attention, that even
purported to give any kind of econom c analysis that a

particul ar problemdid not provide any benefits to other
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75
Comm ssion has authority in this area.

So | just want to nmake it clear that when it comes
to unfair practices --

M5. KEZIGS: Your hands are tied at this point, is
t hat what you're sayi ng?

MR TCOPCROFF. That there's a statutory show ng that
we nust nake. And again, we certainly appreciate hearing from
franchi sees and |l earning fromtheir experiences, but part of
this is that there should be realistic understanding of exactly
what the Comm ssion would have to showin order to get into
Federal Court. Again, | just wanted to enphasi ze that except
for one instance that 1'maware of, that resolved itself in
ot her ways, |'ve never seen any conplaint or information that
was submtted to the Comm ssion that even approached or
purported to approach this question of the bal ancing, of
wei ghing the particular harmto franchi sees or alleged harmto
franchi sees in a particul ar systemversus benefits to consuners

or to conpetition

M. KEZIGS: | understand your point. | understand
your point. | have a clear understanding now You' ve given ne
t he docunent. However, ny question is still not answered and

neither are these people's. Wat about ny investnment? W is
| ooking out for me? |[|'ve invested hundreds of thousands of
dol l ars here.

| ' massum ng you have stocks somewhere, and if you
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invested a lot of noney and lost it, | bet you d be scream ng or
at | east comng sonewhere and saying to sonebody who is going to
do sonet hi ng about this.

MR TOPORCFF: So basically what |' m suggesting,
after we boil this all down, is --

M5. KEZICS: |I'min the wong pl ace?

MR TCOPCROFF:. Possibly. And that ultinately
doesn't this require a legislative fix as opposed to | ooking
toward the Comm ssion to sol ve probl ens under a very, very
[imted definition of unfairness in our statute.

M. KEZICS: |'ve already stated, we're conti nuing
to pursue a legislative solution. If we can fix any of these
probl ens admnistratively, if | can have one less thing to argue
about before a Congressional hearing, 1'd like to. So we're
here to offer that.

MR TOPCROFF. (kay. The next issue. You've
nmentioned private right of action, sane kind of issue. Wat
authority woul d the Comm ssion have to enabl e any franchi see to
have a private right of action?

M5. KEZI G5: You need that from Congress.

MR TCOPCRCFF:. That's right.

M. KEZICS: | already know that. But | have to put
it on the record.

MR TCOPORCOFF. That's fine. That's fine. (e other

point | wanted to nmention is you tal ked about resources at the
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Comm ssion as far as franchising goes. |'mnot going to offer
any comment on that one because as an attorney | deal in case
work and not the budget, so I'mnot in a position to offer any
advi ce or conmment on that.

But one thing that I would want to nmention is you
and ot hers have noted the nunber of cases that the Comm ssion
could bring at any one tinme versus the nunber of conplaints that
it mght receive. An argunment could be nmade that given limted
resources that the Comm ssion has and may continue to have, that
alternatives to | aw enforcenent should be pursued. And that's
one of the proposals that the Comm ssion has put forth in the
ANPR, sone kind of voluntary conpliance nechanism if you will,
that woul d enabl e franchi sees who do have di scl osure issues to
be heard in sone kind of forum

Wul d you have any advice for us -- and | know t hat
we're going to address this later on in Septenber, and if you
prefer to delay the discussion until then, but would you have
any advice for us as we consider those types of proposal s? And
again, if you feel nore confortable discussing it in Septenber,
that's fine,.

M5. KEZICS: W were preparing to do that in
Sept enber because we' ve got sone reservati ons about the proposed
-- | forget what it's called -- the nediation program the so
cal l ed nedi ati on programwhich is one of our concerns with it,

because | don't think it really is nediation. | think it's kind
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of a msnoner, as well.

But | will address that in Septenber when we're at
the round tabl e there.

MR TCOPCRCOFF. Al right. Thank you.

M5. KEZIGs: Thank you.

MR TOPCRCFF: We're off the record.

(Wrer eupon, the neeting was concl uded

at 12:52 p.m)
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