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PROCEEDI NGS

MR TCOPCROFF. (Good nmorning. This is Septenber
19th, 1997 and we're neeting in New York Gty. This is
t he second day of the two-day public workshop conference
to discuss the Franchise Rule and rel ated issues.

Today's neeting is open to the public. Any
menber of the public is nore than wel cone to attend and
offer their thoughts on any franchise issue. The neeting
again is public. A transcription is being nade and will
be put on the public record and eventually, we hope, will
be posted on our Internet VWebsite.

So with those opening remarks | turn it over to
M. Marks. Please -- for the record, please identify
yoursel f and spell your nane.

MR MARKS. (Good norning, Menbers of the
Commttee. First of all, | appreciate the opportunity to
be here. M nane is Gerald Marks, GE-R A L-D, Marks, M
ARK-S I'man attorney with the firmof Marks and
Krantz, K-KRANT-Z Esquires. W are |located at 7 Broad
Street in Redbank, New Jersey. | amadmtted both in New
York State and New Jersey and several different Federal
Courts.

|'mreally here today to tal k about soret hing
that affects ny client, specifically, and nmany ot her

i ndi vidual s who are purchasing or who have purchased
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And | mght as well get to that first off
because I'"'mgoing to give you a copy, |I'd like to | eave
this with the Coomttee, of Appendi x C of Snap-On's UFCC
whi ch was given to ny client when they considered the
Snap-On opportunity. And | will tell you that doesn't
tell you very much. You could see that there's a | ot of
litigation, but it is replete, you know, | have
highlighted it for the Commttee, with the foll ow ng non-
information. "The action was dismssed with prejudice
followi ng the execution of a confidential settlenent
agreenent between the parties.”

There is nore non-information in this section
of disclosure than there is information. |If the whole
point of a UFOC pre-sale disclosure is to tell a
prospective franchisee all the aspects of what they're
getting involved in certainly | always counsel clients
who conme to me to look at the litigation section anong
one of the first sections.

| also tell themto |Iook at the term nated
franchi see section because this way we're starting to get
a bal anced picture. But you can't get a bal anced picture
fromthis because I -- | haven't done a count, but |
woul d say of the 27 pages of litigation | would estinate
approxi mately 75 to 80 percent of the information here is

non-information because it's subject to a confidenti al
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settl ement agreenment between the parties and this is what
M. and Ms. Fetzer received when they invested in the
franchi se.

And | wll tell you that although M. Fetzer's
nane i s on the franchi se agreenent, nost franchise
agreenents are famly agreenents. You have the
i nvest ment of spousal assets, either direct assets or the
second nortgaging of the famly house or you may even
have, as in the Fetzer's case, borrow ng noney from her
father and his nother. And you're talking about
conpani es that reach out to entire famlies and ask for
investnent dollars in their conpany.

A franchise is just not working for soneone.
W all recognize that. You're asking for an investnent.
And we all know that in an investnent you shoul d be given
full disclosure. And | think that that is not full
di scl osure and that is sonething that the FTC shoul d
seriously require in terns of full disclosure.

Now, I'd like to ask the Commttee to take a
|l ook at the arbitration clause or dispute resolution
cl ause because there are problens there. 1'd like you to
enter into the record a copy of the dispute resolution
clause, which | think contains a lot of unfair
requi renents.

The Fetzers reside in the State of New Jersey.

For The Record, Inc.
\Val dorf, Maryl and
(301) 870- 8025



© 00 N o o b~ w N Pk

N N NN NN P P R R R R R R R
a A W N P O ©O 00 N OO O dM W N -, O

Their franchise is located in the State of New Jersey.
The State of New Jersey says if you have a dispute, a
contractual dispute, you have six years to bring an
action for breach of contract. You al so have six years
to bring an action if there's fraud. Pursuant to this
arbitration clause it says that any claimshall be nade
within one year follow ng the conduct at or event of
occurr ence.

Under this particular clause, ny clients, who
were given this msleading i ncome information, were stil
operating and struggling to keep their Snap-On franchi se
open -- and, by the way, they lost in excess of $27,000
to $28,000 of hard cash in 18 nonths. That doesn't
include debts that they still owe that they incurred
through credit cards and other |oan vehicles. But even
while they were struggling to keep their business going,
according to this arbitration clause their rights of
action expired.

Now, I'mgoing to test this clause. |'mgoing
to bring an action in the New Jersey State Court because
| think this violates State Public Policy and | think any
provision of any arbitration clause which reduces or
truncates or makes it nore difficult for a franchisee to

resol ve di sputes shoul d be declared violative of public
pol i cy.
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The other way that | would phrase it is that
the FTC should say that any arbitrati on clause which
| essens State rights is to be declared ineffectual.

| also ask you to take a | ook at anot her
significant problemwth arbitration. Now et me speak
about arbitration cl auses.

Arbitration is a fair nmethod of resolving
disputes. It lessens the Court load. It is said -- it
is said that it is speedier than Court litigation and
possibly it is. It is also said to be | ess expensive. |
don't necessarily agree with that. However, the one
thing that troubles nme about arbitration is that the
decisions are not public. The decisions are
confidential. There is no witten opinion or finding by
the Arbitrator as to what are the reasons for the
Arbitrator or Arbitrators finding in favor of one party
or the other, as well as the anounts awarded.

Again, if the purpose of a franchise disclosure
is full disclosure, | would think that the Trade
Comm ssi on woul d want a prospective franchi see to know
what disputes there were with a franchisor, howit was
resol ved and on what basis an award was nade.
Unfortunately, this clause stops you fromdoing that and
says that even if there's a finding in a particul ar one

franchi se case, and |'ve given you 27 pages of |awsuits,
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12
even if there was a finding in one case, you cannot use
that finding as a precedent, as a basis for other cases.

So if you have an inproper practice that is
used by a franchi sor throughout their franchise system
and it's used over and over with regard to franchi sees
and they | ose noney, they have to reprove that in every
singl e case, unlike Court decisions which, as you are
aware, can forma basis of precedent and which the Court
can rely onin rendering its decision. In these
situations the Arbitrators are in the dark. And even if
t hey know of other cases, they can't rely on it because
each case nust be proved over and over and over again.

Now, what does this nmean to a franchi see whose
business is in trouble or, in fact, has failed? They' ve
obvi ously sustained financial |osses and they want to
redress the wongs. They now have to enter into the
arbitration process, which is going to becone expensive.
To start arbitration you have to pay an admnistrative
fee of approximately $750. | think that's through the
Anerican Arbitration Association. You then have to pay
the Arbitrator's fees -- at |east 50 percent because the
other side shares init. And if your -- the matter in
di spute is over $50,000 you have to have a panel of three
Arbitrators

So for the first day you' re looking at a
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franchi see who's financially hobbl ed having to pay
sonewher e between $2, 000 and $3, 000 for one day's worth
of hearing. And | point out to you that a | ot of
arbitrations are not concluded within one day. They take
several days. In fact, | participated in a Snap-On
arbitration hearing in Philadel phia that took no | ess
t han seven working days. That's a ot of noney to
soneone who's financially injured. You' re tal king about
piling insult on top of injury.

So if you have to repeatedly reprove these
facts, | suggest that clauses which say that you can't
rely on other arbitration decisions having simlar facts
shoul d be declared to be violative of Federal Regul atory
Policy. | think starry decisis or the right to rely on
precedent shoul d be here and we shoul d not use
arbitration -- we should not pervert the arbitration
function. W should not say well, this is a good thing,
therefore let's start clipping away at the rights.

And | will tell you that I"mgoing to enter
into the record another arbitration clause in a golf
score card type franchise that goes even further. It
says that there's a limtation of danages. It says that
you cannot get any danages where a franchi sor has
unreasonably w thhel d or unreasonably del ayed any consent

or approval of a proposed act by a franchisee. Now, that
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coul d be consi derabl e.

VW know that there are issues wth suppliers.
A lot of decisions have to be made by a franchisor. But
if afranchisor fails to act and as a result there's a
| ease default and the entire franchise is lost, well you
can't get any recovery under this golf franchise. And
I'd like to enter that into the record.

| will also enter into the record --

MR TOPCROFF. Can | just interrupt for a
m nut e?

MR MARKS: Sure.

MR TCOPCROFF:. There's nothing on this that |
can see. This recent docunent --

MR MARKS: R ght.

MR TCOPCRCFF. -- that indicates the nane of
t he conpany.

MR MARKS: | will supply that to the Conmttee
because I'mnot sure of the exact nane. But if you'd
like --

MR TOPORCFF: O even if we just had sone
quick reference to it. Even just for purposes of the
record so we don't --

MR MRKS. Wat | will dois | wll attenpt to
get the exact name this norning and I wll either come

back on the record or submt it to you
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MR TCOPCROFF.  Well, is there sonething that we

could indicate on here for now just to distinguish it
fromthe Snap-On naterial s?

MR MARKS:. Just call it a golf score card
franchise. 1t's the type of franchise where there is a

MR TCOPCROFF:.  I'Il just put down gol f.

MR MARKS: Colf. That's fine. That's fine.
On the other hand I'mgoing to give you sonething that
|'msure the Commttee has seen before. |I'mgoing to

give you a Subway arbitration cl ause.

The Subway arbitration clause caps the damage.

It says that the parties agree that the total of al
perm ssible clains, and |I' m skipping here, shall not
exceed $50, 000.

Now, if you have sonething |ike that, what
you' re doing is you're taking a good thing and you're
pushing it too far. You're taking the idea of
arbitration, whichis a legitimate idea, and you're
saying oh, well we'll limt your danages -- oh, and by
the way, in Subway's arbitration clause you have to
arbitrate in Connecticut. Let's talk alittle bit about
having to arbitrate outside where your franchise is
| ocat ed.

Vell, at the first blush it mght not be so
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16
terrible, but what happens if your franchise is |ocated
in Wsconsin or Oegon? You now have to go to
Connecticut for arbitration.

What about your witnesses? Wwo's going to fly
themthere? W's going to pay for their |odging? The
franchi see who is financially destitute? This is unfair.
If you do business in a particular State, you have to
stand up and accept dispute resolution in this State.
This is -- this is a way of preventing entry into the
bal | park. This is financially daunting to franchi sees to
vi ndi cate any cl ai ns.

They're stopped at the gate. They can't even
get into the ball park because it's too expensive to
travel to Connecticut. Now, of course, we're here in New
York and it's not that -- it's not that difficult to go
to Connecticut, but it's obvious -- and what about the
fact that you have to now probably hire Connecti cut
counsel because they're closer? You don't want to take a
| ocal attorney from New Jersey or New York and pay extra.
You' re forced now to conduct a selection search for
conpetent counsel and this is nore time, nore costs.

|'d like to submt into the record al so
sonet hing that canme across ny desk. Strangely enough in
the tenporary legal market. This is an area that seens

to be growng within the legal industry -- |egal tenps,
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17
if youwll. And | happened to get a copy of a sales
brochure fromLaw Corps, which is selling a franchi se.
It's really an enpl oynent franchise. An enploynent
agency franchise. But | was astounded to see in their
materials sonething that I thought had di ed nany years
ago.

Is this Commttee aware that according to the
United States Chanber of Comrmerce that after five years
93 percent of new franchises are still operating?
Conpared to 23 percent of new i ndependent busi nesses?

Sonehow | think that the Conmttee i nposed upon
t he Bl enhei m franchi se exposition shows within the |ast
two years that they stopped using this skewed survey,
whi ch cane out of the 1980s, which has obviously been --
found to be wholly inaccurate. |It's at |east countered
by Dr. Tinmothy Bates' study, which indicates that
franchi ses are only 25 percent successful.

So |1'd like this entered into the record
because | think all franchisors should be aware that they
can't use docunentation that has been declared by the FTC
to be unreliable.

Wy am| here today? |'mhere obviously to
hel p nake the process nore even handed. But |I'malso
here for another reason. | think franchising is a very

| egitimate way of doi ng business, but you don't in
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today's period of time, especially with the negative
comments being nmade with regard to the franchise
industry, you don't hide behind these types of clauses.
You don't hide behind a clause that Iimts damages.

Ef fectively elimnates dispute resolution by putting it
outside of your State, making it too expensive. And |
think that the entire franchise industry would do well to
adopt some of these suggestions because it woul d enhance
their image and | think it's right and | think it's fair.

|'d also like to tal k about one other issue and
that's encroachnent. | have with ne today M. Joe
Oistiano and I know you' Il hear fromhimin a few
mnutes. He's a Carvel franchisee. And he had a doubl e
failure. He had total nondisclosure. He never received
a UFQC and he will tell you about that. And as part of
that UFQC, if he had received it and if it had been -- at
that tinme there were two UFQCCs floating around. If it
had been for the benefit of the doubt the nost recent
one, it would have alerted to him-- alerted himand his
wife to the fact that Carvel was going to sell Carvel
products in alternate -- through alternate distribution
channel s within his narket area.

Now, |'musing the frane nmarket area because
I'"mnot tal king about territories. |'mtalking about

where a | ocal franchise can expect to draw its business.
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Vel |, he had no know edge that Carvel was goi ng
to be selling ice creamcakes and ot her novelties in
super markets, which were | ocated w thin wal king di stance
of his store. Joe has closed his store. Joe cannot even
sell his store because of this problemthat Carvel has
creat ed.

| think there's a fair approach to this. 1've
seen peopl e say, well |ook, purchasing patterns change.
W're all subject to change. It's a fast changi ng worl d.
Peopl e may not go to the individual ice cream shop
anynore to get their ice cream W all, according to
studies, | guess, work harder and | onger and so we want
to get our ice cream as well as our groceries or
what ever, as quickly as we can. But why sell and why ask
the Oistiano famly to invest in a franchise with the
left hand and then take away a piece of it with the right
hand.

| f supernmarket distributionis, in fact, a
proper way of getting the Carvel product before the
public then let's make sure that the franchi see gets a
pi ece of those revenues that are generated, a fair piece
in his nmarket area.

You're looking at ne a little quizzically and
"Il tell you that | thought how this mght be done. [|'m

not an economst. But if ny client can showthat for a
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period before certain alternate nmarketi ng channel s were
open he was earning a |level of incone of X and after this
was instituted it was X mnus Y, and it was not due to
anyt hing el se except this encroachnent -- as a matter of
fact it's only fair that in his trade area which he
invested in in buying this franchi se, he should get some
economc benefit fromthat.

| think that's a fair way to handl e
encroachment and | think that there are sone conpanies
that are noving toward this, but I think there should be
a total disclosure requirenent regarding alternate
conpetition. And let's call it what it really is.
Conpetition fromyour franchisor. Let's not use fancy
words |ike encroachment or whatever. Most peopl e who buy
franchises are not interested in these | egal or economc
ni ceties.

How i s your franchisor going to conpete agai nst
you? That should be a category. And | think it should
be di scl osed.

If | can go off the record for one mnute just
tosee if I --

MR TCOPCROFF. Sure. Can we take a break?

(A brief break was taken.)
MR TOPCROFF. Ckay. W're back on the record.

Pl ease conti nue.
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MR MARKS: Thank you. | think one of the
things that concerns nme the nost about disclosure is that
it's atoothless tiger and we have a very fine set of FTIC
regulations. | think they're fair. | think they can be
inmproved, but | think they're fair. But you know what ?
If they're violated --

| know that your budget is what it should be.
| have no qual ns with your budget. And I know you're
doing as best as you can, but | think | read a report
that maybe you |l ook into, and correct ne if |I'mwong,
four to six percent of the violations that are reported
to you because you just don't have the staff, the noney,
et cetera. And you know what, |I'mnot here to say that
your budget shoul d be increased because | don't believe
in that.

| think -- 1 think the proper attitude was
exhi bited by the New Jersey Suprene Court in a recent
case not involving franchises, but it involved the
consuner fraud act of New Jersey which as you are aware
is called "Little FTC Act" throughout the United States.

And in that decision the Court said you know we
don't have to list every single consunmer fraud that
exists. W can't. They said the creativity of hunan
beings is continually evolving and there's al ways goi ng

to be a way to defraud soneone or cheat soneone. But
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what we can do is we can say that when there's a
violation we enpower the citizens of our State of New
Jersey to be private attorneys general. And we have this
consuner fraud act and you can go into the State Court
and you can bring a cause of action for any consuner
fraud.

Vell, we can't do that in New Jersey with
regard to all your regulation rules. In fact, as you are
aware, you can't do it really anypl ace upon your
regul ations. Your regulations are a fine athlete.
Unfortunately their legs and hands are tied. And I think
that this is probably not good for governnent in genera
because why enact a fine set of regulations that really
cannot benefit all those individuals it is designed to
protect. If, in fact, your coverage is six percent, that
means 94 percent of every -- of all the other franchi sees
who are aggrieved and defrauded cannot rely upon the
Federal governnent's regul ati ons.

So | think that there should be a private right
of action of a conpany's any sort of revanping,
nodi fi cation and amendnent of FTC rul e 436.

| thank you very nuch for your tine and it was
a pl easure appearing here.

MR TCOPCRCFF: Well, thank you. W appreciate

you taking the opportunity to speak with us. | do have a
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But that doesn't nean that | can't look -- in
fact, | think it neans that | can | ook at franchising
with about as objective an eye as you can because | think
that anything that's wong in an industry shoul d be
cleared up because it's the benefit. It benefits the
entire industry.

| would say that for the past ten to 12 years
if I have to take a guess -- and | wasn't prepared for
this question. | think I -- | probably handl ed well over
500 franchise and distribution nmatters.

MR TCOPCROFF.  Well, that's very hel pful
because it gives us sonme contacts.

First 1'mgoing to raise sone i ssues concerning
your |ast comrents and that's on the private right of
action.

MR MARKS: R ght.

MR TCOPCROFF:. | hope you're aware that in the
interpretative guides to our rule the Comm ssion did
state its hope that Courts woul d construe the franchise
rule to confer a private right of action on individuals.
And I'msure you' re also aware that Courts have basically
rejected that view

MR MNARKS. Yes.

MR TCOPCRCOFF:.  Finding that the Federal Trade

Comm ssion Act, which is the enabling Statute doesn't
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provide for a private right of action.

MR MARKS: Correct.

MR TOPORCFF: So ny question really is doesn't
this require a legislative fix as opposed to sonethi ng
that the Commssion could do. Under the Constitution its
Congress that has access -- that has the privil ege of
conferring private rights and access to the Federal
Courts.

So, for exanple, there are sonme Statutes that
the Federal Trade Comm ssion enforces |ike the
tel emarketing sales rule, the 900 nunber rule, where
Congress specifically did give a private right of action
under certain circunstances.

But it seens to ne that this is not an area
that's really in the domain of the Federal Trade
Comm ssion to really do anything about. And the
Comm ssi on does not have any power to grant access to
Federal Courts to provide a private right and again that
woul d require | egislation from Congress.

So given that background, is there anything in
your view that the Conm ssion could do to nake it easier
for franchi sees possibly to have their clains heard?

MR MARKS: Well, first of all, | think there's
alot that the FTC can do. Firstly, | think you're a

significant noral force and | think that -- and |I'mwel |
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aware of the fact that the problemdoes not [ie within
the FTC itself, but within what | would say is a
clarification of the enabling |egislation.

But if the FTC, when it appears before various
Congressional Commttees, would say | ook, we have
received -- and | woul d encourage any franchisee to wite
to the FTC or E-mail themand say | ook, we want the
benefit of your regulations. W want the rights that we
t hought we were getting to be enforceabl e.

So | think you have a bully pul pit and | think
it should be used to spread the word that a private right
of action should be clarified or specifically enacted as
part of your enabling |egislation.

| also think that by appearing here you will
not just consider that 1'mhere nyself, but that | have
many peopl e, not even clients, who are frustrated by the
fact that they can't enforce these regul ations and they
have to do it through convol uted net hods.

For exanple, |, nyself, have argued under
various consuner fraud Statutes that the violation of any
action, and there is Court decision -- Court decisions to
this effect, that the violation of any State Statute or
regul ation admnistrative, be it State or Federal, is a
consuner fraud.

In sone situations | prevailed. You know,
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other situations, | haven't. There are sone deci sions
that say well buying a franchise is not a consuner item
Vell, | have to tell you if the figures are sonewhat
correct, that between 33 and 40 percent of all retai
sal es occur through franchising in one formor the other,
that neans that one-third of the popul ation or nore are
buyi ng franchises. And | submt that probably next to
their house, if not greater than their house, this is the
bi ggest investnent they' re ever going to nmake in their
life and why shouldn't it be protected.

So | think you have a bully pulpit. 1 hope
you'll use it and realize that there's a ground swell of
peopl e who want to see teeth put into this tiger.

MR TCOPCRCFF:. | have a few nore questions
You weren't here yesterday when we did di scuss
i nprovenents to the UFCC or disclosure law. And on the
assunption that disclosure |laws are here to stay and we
certainly have an interest in inproving them | just want
to ask you sone of the questions that we asked yesterday
just to get your sense of what your experience has been
inthis area.

(One issue that we covered was under item 3, the
litigation section of the UFGC, which you touched on.

One of the issues that we're westling with is right now

the Federal Trade Commssion's rule on litigation
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MR MARKS: |'mglad you brought that up

MR TCOPCROFF:.  Many of the comments and ot her
testinony before us has indicated that the turnover
information appears to be either inaccurate or that
there's double counting. W' ve seen the various
categories and how franchisors mght Iist what happens
with a particular outlet.

Do you have any suggestions for us on ways that
the turnover information in item 20 mght be inproved?

MR MARKS: Well, first of all, I think -- |
think that that's an excellent itemthat shoul d be
clearly set out. As part of the Fetzer's suit, | have
docunentation -- and it's not current. | wll tell the
Commttee that. That | have docunentation from Snap-On's
own internal docunments that for the half-field branch
which controlled ny client's New Jersey franchi se, that
according to 1986 figures there was a 20 percent turnover
rate. That's Snap-On's own figures and it wll be
appended as an exhibit to the conplaint which we are
about to file.

Twenty percent. That neans that all these
peopl e who think they're buying a career, they're going
to be in and out in five years or less. | don't think
that's what a |l ot of people who are searching to contro

their own destiny, to be their own boss and want a
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| anguage.

Now, | woul d say that naybe sone tables such as
that which are now included in the new UFCC, which you
could just look at. You could say, well, all right,
here's what it's going to cost me. Here's operating
capital | need for four to six nonths, which, by the way,
is aproblemwth a lot of franchi ses because they don't
di scl ose the operating capital, which is required until
the business truly starts generating enough noney if it
ever does to pay expenses.

But here's a real sinple thing. You have a
table -- 25 percent, 22 percent, 13 percent, you know.
And then they can conpare it because |'msure that there
wll be conpanies that will say that within their
industry they have the | owest turnover rate. They'|ll use
it as a marketing feature. And why shoul dn't someone
who' s | ooking to buy a franchi se that sells |uggage --
they would want to go into a franchise that has the
| owest turnover rate, the highest success rate.

So | think that woul d be very useful.

MR TCOPCROFF. kay. Thank you. A few nore
questions. Yesterday we touched on, also in the item 20
context, gag orders.

MR MNARKS. Yes.

MR TCOPCRCOFF:  And by that we nean provisions
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that franchisees mght sign either upon term nation or
while they are still within the systemthat basically
prohi bit themfrom speaking w th anyone el se about their
experience wthin the system

And a concern that we raised is well, if I'ma
prospect and | go toitem20 and | see the list of the
nanmes and addresses of fornmer or current franchi sees and
if I call themand they can't speak with nme, then |I'm not
able to do ny due diligence necessarily and find out to
ny own satisfaction what's going on within this system

So | want to ask, in your practice -- and this
is why | was asking about the nature of your practice.

On both the franchi see side and the franchi sor side, have
you seen instances where franchi sees were asked or, in
fact, did sign provisions like that? And the flip side,
have you ever advised franchisors or seen franchisors
that you nmay have represented that use gag orders |ike
this in settling disputes? Just so that we can get a
sense of perhaps how pervasi ve the franchi ses?

MR MARKS: None of the franchisors that | have
represented have used confidentiality agreenents to ny
recoll ection. However, the opposite is true. |'ve seen
many confidentiality agreenents, sone which have a
l[imted term two, three, sone which have five or seven

years. But |I'mgenerally adverse to any gag order and I
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will tell you why.

| can't renenber which Justice said, but the --
whi chever Justice it was -- it mght have been Justice
Hol mes who said that the cleansing |ight of public
know edge does a lot to correct inproper or illegal
practi ces which occur within any area of commerce.

| think that gag orders really perpetuate the
perpetration of inproper acts and | think that all fair
m nded franchi sors would want to see their
confidentiality agreenents elimnated. | think it goes a
long way to say listen, we have an industry that is a
good industry, it's a good way to get into business.
W're not afraid to tell you what's really going on here.
Ve think we have the best way to go. W' re not hiding
anything. And | think that's good for the industry al
across the board.

MR TOPCRCFF: | have one additional question
and I know Myra has a few questions. e issue that we
touched on yesterday is the timng for making
di scl osures. And right now our rule, at |east, requires
that a di scl osure docunent be given out at the first
face-to-face neeting or at |east 14 days, ten business
days before the consummati on of the sale.

And a nunber of commrentors and participants at

yesterday's neeti ng have suggested that perhaps in this

For The Record, Inc.
\Val dorf, Maryl and
(301) 870- 8025



© 00 N o o b~ w N Pk

N N NN NN P P R R R R R R R
a A W N P O ©O 00 N OO O dM W N -, O

day and age when franchi se sal es are now on the Internet
and through tel ephone and fax and what have you, that
perhaps it's not as critical for us to have the first
face-to-face prague. That really maybe what we shoul d
focus on is the second part and that is as long as
franchi sees have 14 business days -- 14 days | should
say, to review the docunent before they sign on, that
probably is sufficient.

|, in particular, raise the concern whet her
there may be instances that proposal is adopted where

franchi sors may hook or string on franchi sees or

prospective franchi sees to the point where they're really

basically coommtted before they even see the disclosure
docurent s and per haps the discl osure docunment at that
poi nt woul d | ose sone value or worth because, in effect,
again the prospect nmay be already coonmtted to the
pur chase.

Wul d you have any problemor do you see any
potential downsides if the Conm ssion were to adopt a
very clear cut 14-day tine frane to review di scl osures
and perhaps do away with the earlier disclosure trigger
whether it first face-to-face neeting or sone ot her
concept like that?

MR MARKS: Well, | think I would have a

problemwi th that. | think that there is a fair nethod
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of doing business that is presently in effect and | think
we should really just look at the Internet as another way
of getting information, another nmagazine, if you will.
It isn't a whole new world in that sense.

| think that we should keep the rule the way it
i s because people are searching for a better way to --
for a way to better their life and to a certain extent
they're predisposed to hear that oh, if you buy this
you're going to inprove your life.

| think we should keep in effect all the
saf eguards that we have. | think the cooling off period,
the reflective period of the 14 days fromthe face-to-
face, | think it's inportant and I don't think that the
I nternet shoul d be regarded as anything that shoul d of fer
t hat .

MR TCOPCROFF. kay. Mra.

M5. HOMRD. | just have a couple of questions.

MR MARKS: Sure.

M5. HOMRD: This first sheet you had given us,
the selective financial data --

MR MARKS: Yes.

M5. HOMRD. -- I'mclear. Could you just
explain the problemthat you have with this being
included in the pronotional naterial s?

MR MARKS: | think that any chart which says
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we've only gotten partial infornmation fromthose who
responded to our survey is not an accurate chart.

M5. HOMRD. Ckay. Well, let's nake sure we're
tal king about the same one. [It's ny understanding from
looking at this that this is sinply information that was
obt ai ned from Snap-On's annual report.

Ckay. So this one -- this chart you' ve just
given ne |looks a lot nore |like this one.

MR  MNARKS. Yes.

MB. HOMRD:  Ckay.

MR MARKS. It'sinadifferent form--

MB. HOMRD:  Ckay.

MR MRKS. -- and it's given to you before you
even get the UFCC

MB. HOMRD:  Ckay.

MR MARKS. And what it does is it encourages
you to dream how well you're going to do and that's not
fair because it says right on there that the results of
this table are only fromthose deal ers who responded and,
oh by the way, we can't tell you whether it's accurate or
not .

Vell, I"'mtelling you if they can't tell me
that it's accurate, | don't want to see it in a
solicitation brochure and | certainly don't want to see

it in the UFCC
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M5. HOMRD. Ckay. That clarifies that.

MR TCOPCROFF.  And just for the record, to nmake
sure that we're clear on which docunent we're referring
to, this particular sheet is called the Deal er Sal es
D stribution Sheet and that is the one that, | believe,

correct me if I"'mwong, M. Marks intended to give us

originally --
MR MARKS: Yes.
MR TOPCROFF. -- and it's --
MR MARKS: Yes.
MR TCOPCROFF. -- to his statenent.
MR MARKS: Yes, it does and it cones out of

t he Snap- On franchi se opportunity brochure.

M5. HOMRD  Ckay.

MR TOPCROFF: kay. So | think the record is
clear on that.

M5. HOMRD. Al right. And | would just
request since we're going to be putting appendix J in the
record it also notes that the notes that follow the
statenent are an integral part of this statenent. If you
have those, | would like to include themas well just so
it's a conplete picture.

MR MARKS: | had it with me and | will -- once
| find the photocopy | will -- I will give you the notes.

M5. HOMRD. kay. GQGeat.
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MR TOPCROFF: kay. | think that's all the
questions that we have. Again | want to thank you. |
al so want to enphasi ze that the comment period is stil
open until the end of the year literally, Decenber 31st,
1997, and you're nore than wel cone to suppl enent your
remarks, preferably by E-nail, as you did before. That
makes it much easier on us and really facilitates putting
conmments up on our -- at our Vebsite.

So again | encourage you to submt any
addi tional information or statements that you want to
during the course of the -- during the renaining course
of the year. So, thank you agai n.

MR MARKS: Thank you very much

MR TOPORCFF: (kay. And we're going to go off
t he record.

(O f the record.)

MR TOPORCFF: (kay. W're back on the record
and we have a second speaker. And | just want to
enphasi ze this is a public neeting and what you say is
going to be transcribed and put on the public record, as
well as it will be posted at our Internet Wbsite. So |
just want to nmake sure that that background information
was cl ear.

And with that, please, state your nanme and

spell it for the record and then conti nue.
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MRS. FETZER M nane is Debbie Fetzer. That's
DE-BBI-E FFET-ZZEER |I'mthe wife of George Fetzer,
who was a Snap-On dealer for 18 nonths. Not a very
successful 18 nont hs.

MR TOPCROFF. Is there -- well, you know, feel
free to bring any matters to our attention and then after
that we mght ask you sonme questions.

MRS. FETZER Ckay. M nunber one conpl ai nt
with Snap-Onis -- I'mreally nervous. He brought up a
-- Cerald Marks brought up a lot of the disclosures.

Bob Ertal was Snap-On or he still is Snap-On field

manager. He cane to ny hone to interview ny husband and

he gave us a little budget thing, blank, to fill out what
our, like, net worth is and so forth, what we need to
survi ve

VW cane up with a figure and he verbally said
to us that you'll be able to nmake that no probl emand
exceed it.

Should | say the figures?

MR MARKS: Yeah.

MRS. FETZER Ckay. Basically -- we came up
that we needed |i ke about $400 a week. Bob Ertal did say
w t hout nyself working -- | was pregnant at the time that
we were doing this interview, and he knew that, of

course, a new nother -- | already have one child. You
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know, I mght be out of work for a little while.

He led us to believe that if George did get
into this Snap-On that he woul d be bringi ng honme at | east
-- netting at least $500 a week and with that and with
t he budget that we had shown himl would not have to
wor K.

For us that was a very nunber one selling
point. That nade us start scranbling to cone up with the
initial investment that -- he said we woul d need $20, 000
cash to buy the Snap-On busi ness and then Snhap- On woul d
finance the rest of it.

VW told himthe only way we would be able to
cone up with that would be to borrowit and he said to us
go ahead, beg, borrow and steal as nuch as you want, just
when we go to the branch to do the final Snap-On
interview, don't |let themknow that.

Ve didn't think anything of that at the tinmne.
W did not know that as far as Snap-Cn, as a corporation,
wanted their dealers to have the cash to start w thout
having to borrow it because after we found -- we found
out once you get into the business you need cash to keep
the business afloat. You have revol ving accounts. W
buy the tool fromSnap-Oh. W sell it to a custoner.
They don't give us the noney right back. They give it

back to us on install nent | oans.
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SO0 we needed the noney to support this. W did
that by putting it on credit cards because we had al ready
signed, we got the tools, we got the truck, we're on the
r oad.

For us -- for ne it was 18 nonths of going
crazy trying to find where aml| going to get noney to buy
mlk. Qur incone -- we started the business in '95. M
daughter was born in August of '95. W started in
Septenber actually on the road. | was out of work with
her until Novenber when -- at first | had told -- | work
at Hone Depot. | told Honme Depot | probably won't be
back until January. | thought | would go back part-time
based on what Bob Ertal had told us we woul d be mnaki ng.

It was no where near that. W nade not hi ng.

The first year, | think, we [ost our accounts
i ke $7,000. And that doesn't include the |ost incone.
M/ husband was working for free basically.

Qur initial cash investnent also turned out to
be closer to $27,000 because in addition to the $20, 000
we had to buy a conputer, we had to buy a converter --
sonmething for the truck to nake the conputer work on the
truck. So our initial cash investnent ended up being
$27,000. In the 18 nonths we put another, about $30, 000
on credit cards.

And finally | said there's got to be sonething
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tothis. | found CGerald Marks and we approached Snap- On
t oget her because how ny husband and | were reading the
contract was if we just told Snap-On we wanted to quit we
woul d owe them hundreds of thousands of dollars because
of the truck and so forth.

Snap-On -- we stayed in there for so |ong
because ny husband really does | ove the tool, the Snap-(n
tool as a whole he does like. He uses his -- does work
on cars and boats.

Also in April of '96 he got this award.
refer to it as ny sucker award because it says top
working. You would think it would be your sal es of
$8,000. It's not. This is the tools that he purchased
of $8,000. It does not nean that he sold them and got
t he noney back.

That's basically ny story, | guess. Ch, the
prior deal ers.

Prior dealer -- the dealer we -- okay. Wen we
first went intoit we had no idea what territory we were
going to get. Bob Ertal kept saying yes, there are
territories in your -- area available, but he didn't say
specifically where.

At the tine we knew fromtal king to other
dealers that there was a Lakewood Hol | ow route open and a

Lakewood Jackson route open. W ended up with the
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Lakewood Hol | ow route, which was previously -- the truck
and everything that we got fromthe previous deal er was
Tony Van Dora. He was in it for eight nonths. W did
ask why is he going out and they told us because of a
back injury.

Now, that we are out of it we found out from
this guy's father because Tony Van Dora will not talk to
us. W have his phone nunber, his card. He said | can't
talk about it. | don't knowif he's under a gag order --
you know, the gag thing or what. Tony's father said he
went out of it because he couldn't support hinself. He
was a single man living at home. M husband is narried,
now we have two kids. How did Snap-On feel that we woul d
be able to support it if they knew that this guy coul dn't
support it.

Another thing is there was anot her deal er
before that, | forget his nane, that was in it for a very
short tinme also, but we were not told about that one.

And the deal er before himwas Bill Gobow He was a |ong
time dealer. He had |like three of what Snap-(On considers
rout es now.

The size of ny route --

MR TCOPCROFF. I'msorry. | didn't hear that.

MRS. FETZER The size of the route.

MR TOPCRCFF: The size? Yes.
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MRS. FETZER  Snap-(On said -- when we, you
know, finally signed all the papers and this is going to
be your route, is -- they said we woul d have 250
custoners -- potential custoners.

They had two bicycle shops. Snap-On, | guess
-- whoever, would go in, how many enpl oyees are here.
There's two enpl oyees. They put two potential custoners
on that -- on our list. How many tools does a bicycle
shop need? They need a couple wenches. They're not
goi ng to spend $100 for a wench that they don't need.
Snap-On's tools are expensive. They had body shops.
Snap- On does not have a | ot of body shop type tools.
Snap-On is nore in the autonotive, nechanical part, the
cars. | think he had |ike six or seven.

But the point is like he had one deal ershi p.
The sal es people were counted on that list. A sales
person doesn't use a tool. Wy was he considered a
custoner? That was a big conplaint.

| think that's all | have right now

MR TCOPCROFF. Ckay. Well, thank you very much

for your remarks. | do have one question and that is you
said that your husband is currently out of the business?

MRS. FETZER  Yes.

MR TOPCROFF. Ckay. |Is it that he just wal ked

away fromthe business? Ws he fornally term nated?
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What was the process that he went through?

MRS. FETZER He was not formally term nated.
W -- after noticing -- we did consider that starting the
new business it may take a few years before you really
show a profit. That we kind of thought ourselves. But I
did not, neither did ny husband, know that all we were --
it was going to be a noney pit. W just kept putting
noney in, putting noney in.

W al so ended up with |ike bad noney. W have
about $15, 000 of uncollectible funds. Wen it got to
that high I went to ny husband and said this is it, we're
finished. So he just, you know, told Snap-On we're
getting out. W have turned in the truck and they bought
out part -- they bought out the route. They own the
route now. They didn't buy out everybody that owed
noney. They left us with about $15, 000.

MR TCOPCROFF. \Was there any formal agreenent
t hat was si gned?

MRS. FETZER Not vyet.

MR TCOPCROFF: Not yet. But that's a
possi bility?

MRS. FETZER Because -- yes.

MR TOPOROFF:  Ckay.

MRS. FETZER That's where we want to go --

guess, we have to do arbitration for because Snap-(n
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pronoti onal packets and have them shipped. He orders it
rather than George ordering it.

He did that for about four nonths before |
personal ly had to call Bob Ertal and say do not order
this. He ordered one nore. | called the Snap-On branch
and told them-- that's how!| finally got that to stop.
| had to call the branch and say do not send this. You
send this I'mnot paying for it.

M/ husband didn't do that right at first
because he's like I'ma kid in the toy shop. You get a
new toy every nonth. You know, kind of |ike a book cl ub.
It cones. This is good.

It's -- it is a very hard business. Snap-On is
constantly to the dealer buy this, buy this, buy this,
and they want the dealer to give it to the custoners. In
the pronotional packets they woul d al so have |ike jackets
and hats and things like that. The deal er pays for that,
but the custoner, there is no way a Snap-On custoner is
going to pay for a Snap-On hat. That's sonething they
want for free, but Snap-On does not give that to the
deal ers for free.

MR TCOPCROFF. kay. Then why don't we go off
t he record.

(O f the record.)

MR TOPCRCFF: Are we finished?
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from Carvel, which was supposed to have been delivered to
ny wife and ne directly to conment, to read, to review,
to determne whether this is a right investnent for us.
V¢ never received this docunent.

In this docunment | woul d have found out that
Carvel had alternate nethods of distribution in mnd, the
very methods of distribution that woul d have under m ned
ny busi ness by produci ng and marketing their cakes in
supernmarkets and other retail outlets in ny backyard, in
ny very trading area, that woul d have and has di m ni shed
t he revenues of ny business.

Cakes represented then and represented up until
the tinme we | ost the business approxi mately two-thirds of
our sales. Carvel is a 12-nonth a year business. It is
dependent on cake sales, which is the prinmary itemfor
sale in any given Carvel franchise. These cakes not only
contribute in ny particular case two-thirds of the
revenue, but represent the very, very itemthat brings
this business through 12 nonths of activity.

Not havi ng recei ved the UFQC, | woul d have
| earned about their alternative nmethods of distribution.
| consider nyself to be an above average individual wth
sone 25 years of business background. This taught ne one
thing, to review and carefully investigate and research

and | woul d have read and woul d have found out, as being
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a prudent individual, | would never have bought this
franchi se had I known that | would be conpeting with the
franchi sor in ny own backyard.

What this has done, it has underm ned ny
business. It is critically left in the mnds of ny
custoners a credibility gap where | was chargi ng nore
noney as they saw it for the product than they could
purchase it in a local supernmarket. Not only did they
| eave ny store saying that the prices were | ess expensive
i n surroundi ng supernarkets, but also a credibility gap
now exi sted between nyself and ny local trade. That I
was probably gouging themand why were ny prices nore
expensi ve than the supernarkets.

And | would claimthat I'mmaking, and this is
very, very true -- this is a very good net hod of
distribution. This is what Carvel intended back in 1947
when he began franchising the stores. Those cakes, those
novel ties, everything in that store was neant to be
produced in the store for distribution and sale in a
| ocal nmarket, that store's custonmers in their trade area.

Every Carvel is a nmanufacturing plant. Every
Carvel is anice creamplant. Al of these products were
meant for local trade and consunption. This is a very
unique -- this is supposed to be Arerica s freshest ice

creamand that's exactly how everything had been toted by
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M. Carvel and by the Carvel Corporation for nmany, many
years.

I n | ooking at not having this docunent
avai | abl e, we bought the business. W saw the decline
especially in 1995, our first full year of business
activity. W have raised our prices in '95 so it was
not appreciable at that tinme, but in 1996 the full -- the
full weight of their encroachment on ny business, the
canni bal i zati on of ny business was felt in 1996 where |
saw dramati c reduction in revenues and of course, the
profit necessary to carry that business through a
12 nmonth peri od.

Carvel was never neant to be a seasona
busi ness. Because of the many holidays that we have,
character cakes in all distribution was nade avail able to
the public year round to accommodat e every nmaj or holiday.

|'mvery, very disappointed. | bought this
busi ness -- | bought this business to carry ne into
retirement. This business was neant to replace an
industry position which | held as product nmanager in the
copier field for 25 years. W took a great deal of noney
toinvest in this business. M wfe, noney that she had
received froman estate, ny own noney froma 401K that |
accrued while working for a manufacturer, all of these

noni es came together to purchase this business.
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And | can only say that we had to wal k away
fromthe business on Septenber 1st of this year, two
nmont hs short of the license and the rental agreenent
termnation. So some 60 days wi thout the benefit of the
license and the rental agreenent.

Carvel woul d have represented a job, the
purchase of a job basically to carry me into retirenent.
d ven ny background in business and ny ability to pronote
t he busi ness and to grow the business -- | had al ways
been in marketing, in some phase of sales, all ny life.
| enjoy doing this business because | felt that | had a
different flare. | had ny public, ny local public, to
purchase fromne and to try to grow the business with
sone outside accounts as well.

This particul ar business was sonet hing that was
sinple. It was closer to hone. And ny wife and | felt
it would be an excellent way for nme to earn a living and
carry ne, once again | repeat, into retirenment. Because
| did not have the benefits that shoul d have been given
to me, nanely to |l ook at this docunent and know the
direction of the conpany, | woul d have never, as a
prudent person, purchase this business if | knew they
were going to conpete directly with ne. And | find this
to be fraud through conceal nent.

|''mnot even sure to this day that the document
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known as the UFQC was even published. | cannot even be
certain fromanyone |'ve spoken to that this docunment was
available for ne and ny wife to review and deci de whet her
this is the investnent for us.

So you're dealing at arns | ength when you buy a
regul ar busi ness, an independent business. At least if
you have a UFQC you have the neans by whi ch some
protection, sone additional elenment given to you so that
you can revi ew nunbers, proposed i ncone, direction of the
conpany, and nost inportantly litigation. | would never
have bought a busi ness knowi ng so nmuch litigation against
Carvel, that those nunbers of people had that nmuch of a
beef against the franchisor. | would have steered cl ear
of Carvel Corporation. | would have gone el sewhere. But
not having this information, | was unable to nake this
intelligent decision.

So this is the reason why. Not only aml in
Federal Court w th encroachment with 49 other dealers. |
have found nyself having to seek | egal counsel in State
Court to protect ny rights and to protect what is needed
for nme through |l ocal counsel in State Court because of
the failure of disclosure from Carvel Corporation

Basically that's all | have really to say.

MALE VO CE: Can we go off the record for a

second?
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MR TCOPCROFF:  Sure.

(O f the record.)

MR CRISTIANO Recently | found out by letter
fromCarvel's -- Fellingham the CEO of the corporation

, that five State Departnents of Agriculture
have reported shortness of mx content through their
wei ghts divisions -- weights and standards divi si ons.

It is ny understanding that the bags of mx
have been shorted in these five States. M. Fellingham
has witten a letter to the fold, to the franchi sees,
indicating that he wishes to sue Utra, the dairy
responsi bl e for the shortage of these bad contents of
mx, as if to say perhaps that one of his conpani es was
W ong.

Now, Utra is owned by Del wood. Del wood
Dairies is owned by Invest Corps as | understand it, the
very parent of Carvel Corporation. |t alnost sounds |ike
M. Fellinghamis suing his own corporation, his own
par ent .

He supposedly is suing Utra for 80 MIIlion
Dollars to try to obtain damages for all of the
franchi sees. Over what period of tinme he's not sure, but
he does know that this has been going on for sone tine.
And there are nmany, nmany accounts as well, which are in

t he Federal Courts against Carvel.

For The Record, Inc.
\Val dorf, Maryl and
(301) 870- 8025

55



© 00 N o o b~ w N Pk

N N NN NN P P R R R R R R R
a A W N P O ©O 00 N OO O dM W N -, O

MALE VO CE:  Anyt hing el se?

MR CRISTIANO That is all.

M5. HOMRD. Thank you.

MR TCOPCROFF:. | just have one question really
by way of clarification. W en you purchased the
franchise did you deal directly with Carvel? Ws this a
new outl et that you purchased?

MR CRSTIANO This particular outlet was a

resell. It had been there 17 years prior, 1997, when |
took it over in 1994, April. So this counted as a --
even though it's a resell | was still to receive full

di scl osure as a new buyer, as | understand, of that
franchi se resel | .

MR TOPCRCFF:  Now, when you purchased it did
you purchase it fromthe current owner or did you
negotiate with Carvel for the purchase of the store?

MR CRISTIANO | negotiated initially with the
current owner and then, of course, | was referred to
Carvel Corporation to obtain credit information and to be
-- basically to qualify and to be approved by Carvel
bef ore any transfer coul d occur.

MR TCOPCROFF. So Carvel approved the transfer?

MR CRISTIANO Carvel approved the transfer.

MR TOPCROFF. (kay. That's the only really

clarifying question that I have. Mra?
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M5. HOMRD. Yeah. | just have one clarifying
question as well. You said that had you received a UFCC
document you woul d have di scovered the alternative
nmet hods of distribution?

MR CRSTIANO Yes. Yes, na'am

M5. HOMRD: So does that nmean that you' ve seen
one of these docunents and their alternative methods were
listed init? I'mnot --

MR CRISTIANO | only learned about the
alternate nmethods of distribution after the fact. |
never received the benefit of the UFQC, any discl osure,
anything in witing, any protection for ny wife and ne to
know what was going on. W never knew that we woul d be
conpeting with Carvel Corporation in our own backyard at
prices | ower than our own.

M5. HOMRD: Ckay. Thank you.

MR CR STIANO You' re wel cone.

MR TOPORCFF: |'Il also echo that. |
appreci ate your comng and speaking with us today. It
was very hel pful. Thank you.

MR CR STIANO Thank you very much.
MR TOPCRCFF: W can go off the record?

(O f the record.)
M5. HOMRD. Ckay. We're back on the record.

For The Record, Inc.
\Val dorf, Maryl and
(301) 870- 8025



© 00 N o o b~ w N Pk

N N NN NN P P R R R R R R R
a A W N P O ©O 00 N OO O dM W N -, O

58
And just by way of remnder, | want to nmention that we
are at day two of our public workshop conference in New
York and this is public workshop. W wll be
transcribing the statenents fromtoday and they will be
pl aced on the public record, including our Internet site.

So with that, if you can introduce yoursel ves
and pl ease spell your nane.

MR B. HAR M, nane is Bruce Hoar, HO AR

MR T. HAR  And ny nane is Tom Hoar, Jr., H
O AR

MR B HAR kay. |I'mgoing to start. |I'm
here to address issues of inportance to ne as a snall
busi ness owner. M/ famly owns Thonmas E. Hoar, Inc., a
former Hanes underwear franchisee distributorship in
Hol br ook, New Yor k.

At the tine our Hanes franchi se was term nated
in 1986 after 30 years of distributing Hanes product,
annual revenues had reached around three and a hal f
mllion dollars. W had just conpleted construction of a
state of the art distribution center with new conputers
and material handling capabilities and enpl oyed
approxi mately 20 people full tine.

Over 90 percent of the product we distributed
t hrough Thomas E. Hoar, Inc., was brand specific and only

avail abl e to use through Hanes. W were al ways
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Each choice offered is as potentially
destructive as the next offering no real alternative and
the franchisor hopes it will provoke the franchisee into
commtting sone contractual |l y breachabl e of f ense.

Just 15 busi ness days after we filed suit on
May 22nd, Sara Lee noticed our termnation in a letter
dated June 13, 1986, effective August 12th, 1986,
ostensibly for failure to pay outstandi ng i nvoices. No
demand | etter proceeded this notice and no Hanes
di stributor franchi se had ever been termnated for |ack
of paynent nor has any since.

| nvoi ces referred to in the notice of
termnation were just 12 days overdue at the timne.

Non- paynent was naturally used a pretext for our
termnation.

A Sara Lee corporate nmandate in or around the
start of Sara Lee's fiscal 1986, which began July 1985,
had dictated the reduction of the nunber of its
distributors for the signing of the 1988 distri butor
franchi se agreenent. A Sara Lee executive secretary, who
has asked to remain unidentified for fear of retaliation
by Sara Lee, informed ne | ast year after discovery was
closed, that an objective in the standards of performnmance
for a particular high ranking Sara Lee executive

reporting to her boss in 1985 was to reduce the nunber of
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Hanes distributors in order to facilitate "going direct".

A nore specific goal to be acconplished by this
executive in order to receive a nore favorable review,
whi ch was al so seen by this person, for performance in
Hanes' fiscal year 1986, beginning July 1, 1985 to June
30, 1986, was to elimnate the Thomas E. Hoar Conpany.

Fornmer Sara Lee executives enpl oyed by Hanes
during the relevant tine period have testified under oath
that their former boss, President and CEO of Hanes, Jack
VWard, wanted to "set an exanple of Tom Hoar".

Incidently, M. Ward resigned just 12 busi ness days after
this case received its first and only publicity, a
Wnston-Sal em Journal article dated June 1996. He was 52
years old at the tine.

Most debilitating to our famly has been the
entry of judgenent on one of Sara Lee's counterclains
agai nst Thomas E. Hoar, Inc. in 1992. By the way, in
1989 ny brother TomJr., sitting next to nme, traveled to
Washi ngt on, DC and suggested a zero/ zero wal kaway to end
the suit nearly three years before they secured this
judgenent. Sara Lee's attorneys said no and that "as we
see it, you owe us a mllion dollars". This judgenent,
whi ch now stands at close to two mllion dollars with
interest is now executable as we wait appeal. Sara Lee

has recently refused stipulating to a voluntary stay
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pendi ng appeal .

Sara Lee's fraudul ent counterclai margued these
noni es, every penny of every pronotional dollar ever
advanced to the Thonmas Hoar Conpany from 1980 to 1986
plus interest were due themwhen they knew ot herw se.
They knew it not to be true when they filed, and they
know it not to be true today. Their own w tnesses have
testified to this.

The filing of that counterclai mnarked the
start of the perpetration of fraud not only on the Hoar
Conpany, but on the Court itself. Banks pulled |ines of
credit. The judgenent agai nst Thonmas Hoar, Inc., made
growt h of the surviving brother/son conpany Bruce E
Hoar, Inc. inpossible and keeps it crippled to this day.

lronically, filing of that counterclaimalso
belied the original purpose of the audit denmand expl ai ned
initially by Sara Lee/Hanes as routine policing to ensure
conpliance. They later explained it was because they had
proof that we had doubl e-di pped di scount al | owances.

Bot h these ruse explanations failed mserably during
extensi ve questioning by our attorneys as |ate as 1995.

There is only one true explanation for the
audit demand and it nakes Sara Lee's attorneys very
unconfortable. The audit was sinply a bad faith, unfair

and nalicious nethod of provoking a technical breach of
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t he franchi se contract.

In a desperate attenpt to avoid a trial at al
costs, Sara Lee brought notion after notion over these
past 12 years. They have been successful in elimnating
all our clains because there is a void of good franchise
| egi sl ation and/or case | aw that woul d have saf eguarded
our Hanes franchi se and nade harassi ng us and provoki ng
our termnation a risky, if not fatal, econom ca
alternative to honoring our franchi se agreenent to term

Up until the judgenment was entered, we have
enj oyed excellent relationships with a nunber of banks
after 35 years in business and could routinely comand
mllion dollar lines of credit. This fraudulent Sara Lee
claimhas al so caused the judicial process to endure
years of scheduling unnecessary litigation dates
contributing to the backlogs in our Court.

Sara Lee sued ny father personally for
conpensatory and punitive damages in 1990 for defraudi ng
Hanes of the pronotional nonies. | believe they did this
in an attenpt to bring himto his knees and end the
charade in their favor, of course, which by this tinme in
1990 had the potential for really getting out of hand.

It did. Upon information and belief, Sara Lee has paid
its Counsel, Washington I aw firm Covi ngton & Burling,

over Six MIlion Dollars to pursue and destroy Tom Hoar
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public, as well as copies will be posted on the Internet
at our Vébsite.

So with that background, 1'mgoing to turn it
over to the speaker and pl ease identify yourself and
spell your nane and then proceed.

M5. SANDON Sure. M nane is Iris Sandow and
| amfromSullivan County, New York. And | am speaki ng
on behal f of nyself and a group of former Blinpie
franchi sees who are involved in a situation -- a
situation wth a coomon thread. And 1'd like to try to
make a long story short. | have with me Ed Sheskier, who
is one of the former Blinpie franchisees in the group.

To begin, to nake a long story short, we, as a
group, bought Blinpie franchises individually. There
were five Blinpie franchisees in the Hudson Val |l ey
region. Blinpie had -- this was about two or three years
ago. Blinpie had previously not been in the Hudson

Val l ey region and the common thread is the fact that we

were all, in various ways and in many ways, msled by the
area developer. And I'll explain that inalittle nore
detail and I'lIl go into detail in ny own situation, which

is different fromthe others.
Blinpie is taking, what | think, is a very
uni que position legally and I'mnot a | awer, and they're

saying -- and | have a copy of a lawsuit that Blinpie
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filed. And they're saying to us pretty nuch that they
subsequently term nated the area devel oper's contract
with themor whatever it's called, and they're suing him
And they're saying to us, you're right. He's a bad guy.
You're right. Everything he told you wasn't fair and
probably fal sely induced you to buy franchi ses. However,
we' re not responsi bl e.

And that's -- you know, we only dealt with this
area devel oper as Blinpie's representative. Wether
technically they -- you know, they termit that way or
not, each of us -- inny case, | read an article in a
busi ness publication a couple of years ago about Blinpie
and | called the main nunber of Blinpie in New York Gty
and they put nme in touch with this area developer. | had
every reason to believe that he was representing Blinpie
and that anything he told ne had the support of Blinpie
behi nd him

In the case of the other people in ny group,
have a copy of an ad that appeared in the | ocal newspaper
in the Hudson Valley and it give Blinpie's 800 -- it
tal ks about Blinpie first time opportunity, QO gan,

Dut chess and Putnam Counties, and it gives Blinpie s 800
phone nunber. The mai n phone nunber for Blinpie.

So that's -- you know, it's kind of

interesting. I'Il be happy to | eave you copies of this
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-- of everything that |I'mnentioning here.

Also -- and I'll go -- I'mgoing to start from
the end and then go back, but | have a letter that |
t hought was really interesting because -- because of ny
persi stence and we have a rather feisty group and | think
that the area devel oper never counted on us all getting
t oget her and joining forces.

VW had a neeting with the CEO of Blinpie, Tony
Conza, last July -- last August actually. And | just
want to read you one paragraph froma letter that his
secretary sent me confirmng the neeting.

M. Conza -- it says Anthony Conza and Charl es
Leaness woul d be available to neet with you at our New
York offices on August 29th. M. Conza wants you to
know, however, that your fax was incorrect in that it
stated that you were sol d sonething by an agent of
Blinpie International. You should also know that, since
Blinpie International had no participation nor
i nvol venent with you and your association with the
Blinpie |ocation, that we bear no responsibility thereto.

| nean, who was the letter from It's from
Bl i npi e and we bought Blinpie. So, you know, it's kind
of like a very vague thing and I know that -- | know t hat
t he governnent | ooks very strongly on fal sely inducing

peopl e to buy franchises and | think you have a situation
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here that m ght be uni que and m ght be precedent setting
inthat a franchisor is able to hide behind an area
devel oper. They can let an area devel oper -- you know,
| ook the other way while he's doing whatever it is he's

doing out in the field and then say we had nothing to do

withit.

And now I'd like to give you nore specifics
about ny situation. | called Blinpie. | was interested.
What really appealed to ne was -- ny background is
marketing and public relations. | wasn't about to open a

sandwi ch shop and nake sandwi ches. That's not what | do
well. But | was intrigued by the whol e area devel oper
concept and | thought maybe there's a way | coul d becone
an area devel oper because | like to nmarket ideas.

The area devel oper nmet with nme and he said to
me -- he said that he -- fromthe very first meeting, you
know, saw what ny interest was, told ne that I'mlike --
that the timng was both good and bad in that he was
about to becone the area devel oper. At that point he was
still technically, on ny first meeting with him an
enpl oyee of Blinpie. And he said he's about to resign
fromBlinpie, he worked in the corporate office, and be
the area devel oper and that he had put a group of
investors together to buy the Hudson Valley region area

and that there was no narketing person and that gee,

For The Record, Inc.
\Val dorf, Maryl and
(301) 870- 8025






© 00 N o o b~ w N Pk

N N NN NN P P R R R R R R R
a A W N P O ©O 00 N OO O dM W N -, O

70
and that had gotten off the ground. W had been
relatively newin the area.

So anyway | did subsequently | eave ny job and

then he said ook, | have an offer for you that you can't
refuse. And he said | wll give you -- I wll owm -- I'm
going toown -- |I'll own a Blinpie with you in your area

in Mnticello, New York. He said we'll own it 50
percent. | wll manage it. M -- he said |'mputting

t oget her a managenent operation he said, and you wll --
you coul d get as involved as you want and once | have the
whol e group together | will hire you to do nmarketing for
t he region.

And that sounded really interesting, but then I
got alittle nervous and | said to him you know, if
you' re doing this all over the Hudson Vall ey, what
guarantee do | have that you're not biting off nore than
you coul d chew and you won't be able to adequately nmanage
the Monticello store. He said, I'll give you an offer
you can't refuse and | have it in witing here.

He said after one year if you re not happy you
can have all your noney back. And he gave ne that in
witing and | have it here. And, you know, no one is --
Blinpie is not denying that | have it. They' re just
saying they're not responsi ble for anything the area

devel oper did. He formed his own entities, Route 9
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Each agreenent is different and | can't speak
for everyone. | believe I'mthe -- well, except for --
Ed was a silent partner too, but his partner ran the
busi ness, al though he had invol venent -- she had
i nvol venent with this area devel oper

In ny case | was strictly a silent partner,
owni ng 50 percent, promsed that | could have this
managenent contract shortly down the line, and it was
great. | nmean, for two nonths it went really well. It
was the summer. The restaurant was busy and it just
seened to be going beautifully. And then what happened

is everything started to fall apart.

Nobody was wat chi ng anyt hing. Nobody was doi ng

anything. The things that | was told woul d be done by
hi s "managenent team', which was really himand his son
were not being done. And we were -- at first -- and this
iswhy | say it's good that we all spoke to each ot her

| thought nmaybe it's just nme, you know And then
happened to be driving by one of the other Blinpies and
stopped in to see the owner and she had a |ist of
conpl ai nts and probl ens and questions, you know, a mle
long, too. And then we all realized this was going on
everywhere and that no one knew -- we're not -- | can't
-- we're not questioning where the noney went. W'l|

never know that. That's the least of it at this point.
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har dshi ps invol ved and this wasn't just a frivol ous, oh,
you know, if |I don't buy this I'll buy sone stock. I
nmean, | was serious about this and | spent a lot of time
working on it. | wote a lot of proposals that we were
goi ng to use.

Now, another interesting thing that cane to
light, | have a copy of the page fromthe UFCC t hat
Blinpie had put out at the tinme that this area devel oper
was in place. And in this -- on this page they nention
hi mas the franchi se devel opnent nmanager and they nention
his son as the franchi se devel opnent manager, and then --
and I|'msure you're nore famliar than I amw th how
t hese docunents work. In the next section, Item3
Litigation, it says that none of the people identified in
Item 1 above are the subject of pending action alleging a
violation -- which is the one. And then it said
sonet hi ng about oh, felony -- that there's no judgenents
agai nst those people. Al right.

And | have subsequently found out that there
are probably about 19 judgenents against this area
devel oper fromhis past careers, including the I.R S
And Blinpie, when we presented this to Blinpie, why
didn't you do due diligence, they -- their excuse was
that he wasn't the person putting up the noney in the

group. So they did the due diligence on his partners,
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but not on him which is ridicul ous because he was the
one they were sending out to sell franchises.

And, you know, I'lIl go so far as to say that
when the trouble first starting happening and | kind of
offered to organi ze the group and | spoke to one of the
officers at Blinpie. In ny very first conversation wth
hi m he was not surprised there was problens in this area
and his comment to ne was -- and | said sonething to him
because this area devel oper had always told us he was
quite close with these executives at Blinpie. And | said
| ook, I know, you know, he's a friend of yours or
sonething like that. And he said to nme, "I can't stand
the guy, but he's a good sal es person.”

So, you know, one woul d suspect that possibly,
you know, they did | ook the other way and that they knew
that they woul d get sonebody to sell franchises |ike that
for themand that they didn't do their due diligence.

| have spoken to two | awers who are stil
| ooking for this person from past judgenents agai nst him
and past lawsuits and both referred to himas a con
artist, a phrase that | don't think | awers use, you
know, wi t hout thought.

SO I'mnot -- I"'mjust -- | do have -- | did
have an investigation done later on and I did confirm

this information that 1'msaying. And Blinpie i s now
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| also have with ne a letter that was sent to
one of the other people in the group that we all got
copi es of way in the begi nning thanking us for our
interest in the Blinpie Franchi se opportunity, letters on
Blinpie stationary and it's signed by the area devel oper.
Qoviously, we thought fromthe very begi nning we were
dealing with Blinpie.

So the long and short of it is we're all out of
busi ness. W've all -- you know, we're all pursuing
ot her aspects of our lives and trying to nmake up for | ost
time, et cetera. And we've all lost a ot of noney.
Probably as a group we lost -- the four franchi ses | ost
probably upwards of half a mllion dollars together,
woul dn't you say that's correct? And it's very sad.

And | still -- you know, | live in a comunity
where, you know, |I'ma professional, ny husband is a
professional. W had -- we still maintain a good
busi ness reputation and this -- however, you know -- this
is kind of a black nmark agai nst us because of, you know,
things that we didn't even know were going on |ike unpaid
bills, et cetera, to local, you know suppliers and
nmer chant s.

So it's been a nightmare and we have -- you
know, we have a | awer as a group and we hope to

eventual ly get some justice. | don't know exactly, you
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MR TOPCORCFF:  Ckay.

MB. SANDOWN Ckay?

MR TOPCROFF. kay. Well, thanks again.

M5. SANDON Thank you.

MR TOPCROFF: And we're off the record.

(O f the record.)

MR TCOPCROFF. W're back on the record and |
just want to remnd everyone that this is a public
nmeeting. The purpose of today's neeting is to allow
menbers of the public to nmake statenents on the record
concerning the franchise rule or any issues that may have
been raised in our advance notice of proposed rule
maki ng.

So I'mgoing to turn this over to our next
speaker and pl ease identify yourself.

MR KARP. Yes. ood afternoon. M nane is
Eric Karp. |I'man attorney. |I'mwth the Boston | aw
firmof Wtner, Karp, Warner & Thuotte at 28 State Street
in Boston. | specialize in franchise law and in
particul ar representing the interest of franchi sees and
franchi see associ ati ons.

' ma nmenber of the American Bar Associ ation
Farmon Franchising. | serve on the Advisory Commttee
to the Franchi se and Busi ness (pportunities Conmttee of

the North Arerican Securities Admnistrator's
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their own context.

| think if you ask the franchisees in their
focus group what they wanted out of their franchise
relationship or what they expected to get, they woul d
likely say the follow ng three things because | hear
t hese over and over again.

the, | want to be ny own boss. Two, | want to
nmake nore noney than if | work for sonebody el se. Three,
| want to build and nore inportantly realize equity in
this business for ny retirement or as a |l egacy fromny
children. That's what they want, that's what they think
they're getting, that's what they're sold.

On the franchisor's side, again, with their
hair down so to speak, they would tell you that what
they're selling is a license. And they use that word not
accidentally because a |icense inplies something nore
time limted than a franchise, to operate a particul ar
business in a particular location for a defined period of
time, period.

Franchising is essentially a way for a conpany
to finance brand expansi on wi thout adding debt to its
bal ance sheet or diluting the interest of existing
shar ehol ders.

And, again, it isatinme limted relationship
whi ch can change in two inportant ways. ne, nost
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franchi se contracts all ow franchi sors to change the
system the franchise systemduring the course of the
rel ati onship, particularly through anendnents to operate
in manuals. It often anobunts to a unilateral right to
amend the franchise relationship both as to | egal and
economc terns during the contract term

In addi tion, on renewal the franchise
agreenents increasingly, alnost uniformy, indicate that
at the tinme of the renewal of the agreenent, a new and
different agreenent containing nmaterially different
terns, both as to economcs and legalities, will be
of fered and need not be accept ed.

So there are two very fundanental different
views of the way franchi sees | ook at their experience,
what they hope to get and what franchisors think they're
sel i ng.

One exanple of this is the concept of renewal,
which | just nentioned. In the rest of the comerci al
worl d, other than in franchising, renewal has a very
sinpl e and easily understood neani ng. And the nost
prom nent exanple that is a typical office |ease.

| had a lease in ny previous office. W had a
five year lease with a five year option to renew. The
option to renew said if you decide to take this option to

renew your rent will go up $2 per square foot. So when |
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signed ny |l ease | knew what the terns of the renewal
period would be. They were carefully spelled out in
advance.

When a franchi sor represents that there is a
right to renew, they don't really nean that. Wat they
mean is that at the end of the initial termthey reserve
the right to present the franchisee on a take it or |eave
it basis with a brand new agreenent that may have
different economc structures and different |egal
rel ati onshi ps.

That's what they call a renewal and it's a
renewal within the nmeaning of the FTC rul e and UFCC
format because in franchising we are fromMars and the
rest of the conmercial world is on Earth. And there is a
fundanment al di sconnect there as well. So the right to
renew, essentially, in a franchise contract is often
snmoking mrrors.

Now, for so |ong franchi sors have enjoyed the
benefits of what Representative LaFalls (phonetic) called
t he overwhel m ng i nbal ance of | egal and econom c power
that they don't even know t hey have such a high pl ace
with such high ground that they're defending. And this
is reflected in the unbelievably one-sided contracts that
franchi sees are presented whi ch woul d shock the

consci ence of anybody el se in any comrercial field,
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whether it be in |easing or insurance or anything el se.

And in connection with that | want to | eave you
with this docunent. |It's a docunent that | created for
t he American Franchi see Association in 1995 entitled "The
Franchisor's Ht Parade, The Wrst of Franchi se Agreenent
Provi sions. "

And basically it's the result of ny experience
at looking at franchise contracts and singling out sone
of the worst clauses which reflect that overwhel mng
i mbal ance whi ch needs to be addressed quite urgently.

So with that background -- and | want to
nmention one other thing in support of that. Based on a
recent article in Nation's Restaurant News, for exanple,
| learned that the top eight pizza franchisors in the
United States represent 11 billion dollars in annual
sales in 21,000 retail outlets. And it just occurs to ne
that if you want to be a busi ness person and you want to
be in the pizza business and if you want to be in the
pi zza business with a brand recogni zed nanme, and not open
one up on the corner, then you have little else -- little
pl ace to go than one of the top eight pizza franchisors
whose contracts are all essentially uniform There is no
pl ace to go. There is no marketpl ace because of this
over whel m ng i nbal ance.

Now, a second subsidiary issue | want to tal k
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t he markup? The nmarkup is paid by the franchisee. Wo
eventual |y pays that markup? The person that wal ks in
the store and pays $250 at retail for this frame.

So here's an exanpl e of a sourcing i ssue where
a franchisee is required to buy these frames fromthe
franchisor, the price is controlled, the inpact to the
consuner is pal pabl e and obvi ous.

How about the pizza franchi see who has to pay
nore for the sane quality of cheese that his franchisor
specifies he nust buy that he can buy locally froma
distributor. |[|'ve even heard of exanpl es where
franchi sees can buy desi gnated supplies cheaper at their
| ocal grocery store than they can fromtheir own
franchisor. | ask you who pays the freight ultinately?
It's the consuners.

What about venue cl auses? An el enent of
special risk under the UFQCC format. | cannot begin to
estimate how nuch in | egal fees has gone right up the
chimey arguing in State Court and Federal Court are
venue clauses legal or illegal? Are they enforceable or
unenf or ceabl e?

I n Massachusetts under our Little FTC Act our
State has decided that if sonebody brings litigation in a
county, not nuch less a State, a county which is

inconvenient to the litigant, that's a violation of our
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Little FTC Act because our State is recogni zed and venue
clauses are a very heavy handed instrunent.

Now, who ultimately pays the cost of all that
needl ess litigation? | know | awer bashing is very
popul ar. W ultimately pays the freight and all that
legal -- all those legal fees to get paid to deal with
this? Utimately it's the consuners.

Third subsidiary issue. Were is the FTC? In
preparation for this nmeeting, | searched your hone page
and | found two consuner protection mssion details. |
have copies here. | prefer not to | eave themw th you as
|'ve witten all over them but |I reviewed them And
what | found was a very interesting thing.

In these two consuner protection mssion
details, which | found on your Wb page whi ch are
undated, | found a conbination of 58 settlenents in which
the FTC has engaged in during whatever period of tine
this covers in its consuner protection mssion, which I
know i ncl udes nore than the FTC di scl osure rule.

But what | found was very interesting. First
of all, of the 58 settlenents reported, 18 were busi ness
opportunity issues principally display rack, vending
nmachi nes, pay tel ephones and things of that nature. Wat
| sonetines refer to as the seany underbel |y of our

industry. Ten were Funeral Rule violations and the
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maybe because we don't have the resources. Maybe
Congress hasn't funded us. But the bottomline is we're
not prepared to do that. So don't rely on the fact that
we're going to back you up, franchi see, because we are
not going to do that.

So | think that the cover page is m sl eading.
| dare say deceptive. And | think it needs to be changed
or Congress needs to give you nore noney to do your job.

Now, in response to specific UFQC fornat itens.
(ne area where | agree with nost franchi sor commentators
is that | believe that the UFOC format is a superior
format and | think that the FTC shoul d adopt it as its
owh. | don't think it nakes sense to have two separate
formats out there. |1 do not think that there are
significant additional costs associated w th changing
over to the UFQC format for those that are using the FTC
format. It is, in fact, the defacto national standard
and | think it should stay that way.

SO -- but | also want to say that neither the
UFQCC format nor the FTCrule really provides enough
nmeani ngful information for a franchi see to make an
informed decision. So when | say adopt the UFCC fornat,
| nean it's better than the FTCrule but it's far from
perfect.

| next want to address item 20 i ssues. The
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first problemagain -- and here's an area where nany
franchi sor and franchi see commentor's have agreed. The
UFCC format and the FTC format currently encourages
doubl e counting of events in franchise rel ationshi ps.

And we | awyers being -- tending to be cautious by
training in nature, if we're invited to doubl e count
we' re going to doubl e count.

The result is that we get msleading statistics
in terns of franchise turnover rates which is not
hel pful. 1t's not hel pful to the franchi sors because
they' re unhappy when their turnover rates are reported as
hi gher than they think they really are. And the
franchi sees don't get the benefit of the real
i nformation.

So | believe that the events which are tracking
you to item 20 shoul d be specifically related to what
actual Iy happened in the franchise. And I'll give you
one exanpl e.

At the last ABA forumlLarry Hantman, who is
general counsel to Dunkin Donuts, described what his
system does when they find franchi sees deliberately
under-reporting sales, essentially stealing fromthe
conpany. Wat do they do? They call the franchisee in.
They confront themwth irrefutabl e evidence, video

tapes, private investigators, the whol e business, and
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then they give thema defined period of tine to sell the
store.

Now, nost of the time because Dunkin Donuts is
a fairly successful systemand stores have a market, that
franchi see, even though they could be termnated for
del i berately under-reporting sales, are permtted to sel
their location. Now, is that recorded as a transfer or
is that recorded as a termnation? Under item 20 you
really don't know the answer and that event gets buried
and is never really known.

So if a franchisee transfers and that transfer
is precipitated by a termnation or a threatened
termnation, that fact needs to be known to the
franchi see. Because what franchisees really need to know
truly is what is the actual turnover and failure rate in
this systemand how many franchi sees are actually able to
realize the equity in their franchise by transfers?

And when | represent franchi sees who are
t hi nki ng about going into a relationship, those are the
two signposts that | look for. How many people failed
and how many peopl e were successful enough to get their
equity up. So | think that item 20 needs sone
substantial surgery on it.

The second issue relates to so-call ed gag

orders and | really think that the discussion about gag
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orders involves a potential msnoner. There are two
kinds of gag orders that |'ve had experience wth.

The first kind is the kind that is in al nost
every single franchise agreenent which is a
confidentiality agreenent. Now, you mght say that in
theory there's nothing wong with a franchisor protecting
itsright toit's truly confidential and proprietary
information. You know, what's the formula for naking
Pepsi - Col a or Particularly Yogurt or whatever.

But what we find is that the | anguage in these
confidentiality agreenents are so broad, so over
inclusive that they basically cover everything the
franchi see knows, nay ever know, nay ever |earn about the
franchi se system including confidential information, but
much, nmuch nore

And |'ve brought with me and I'Il be happy to
| eave with you highlighted portions of a franchise
offering circular in which you can see the | anguage of
the confidentiality agreenent is so broad that the
franchi see has a potential legal barrier to discussing
that franchise systemw th a prospective franchi see
because it's so overbroad. And | won't take the tine to
read it out loud, but I'll leave it with you so that you
can see.

So this form--
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MR TOPCRCFF: Just by way of clarification.
This is froma UFOQC or is this froma contract or --

MR KARP: It is -- what | have there is -- the
first two pages is the UFOC. The third page is the
relevant -- part of the relevant portion of the
confidentiality agreenent the franchisee is required to
sign at the inception of the franchi se rel ationshi p.

So what I'msaying is that there is an el enent
of gag order here which is out there where franchisors
are undermning the ability of franchisees in the system
to discuss openly with respective franchi sees aspects of
the systemthat are not truly confidential and
proprietary.

And on the issue of how prevalent this is, |
woul d direct your attention to a North Carolina Law
Review article by Robert W Enerson who | believe is a
professor at the University of Florida, it's Volune 72,
April "94, Nunber 4, and he | ooked at approxi mately 100
fast food franchi se agreenents. And one of the things he
tracked from 1971 to 1993 was the preval ence of these
kinds of confidentiality agreenents. And what he found
is that in 1971 64 percent of franchi se agreenents that
he surveyed had these clauses. In 1993 that had risen to
90 percent. And | dare say, anecdotally | admt, that it

must be near 100 percent by now.
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So clearly a very preval ent phenonenon and
clearly the scope of these confidentiality agreenents is
gromwing. So there is that elenment of the gag order.

The second kind of confidentiality issue
involving gag orders are those that are executed in
connection with a resol ution of disputes between
franchi sors and franchi sees.

Now, the first that | want to point out is that
UFQCCs don't generally say if we get into a fight with you
and you sue us or we sue you and we settle, you' re going
to have sign a gag order. So franchisees don't know
that. And gag orders essentially underm ne one of the
central features of the rule which is to prevent
franchi sees who are out of the systemfrom speaking wth
prospective franchi sees.

| regard the list of termnated franchi sees in
the UFQC as anong the nost inportant elenents of it. |
tell prospective franchisees call every single person on
the list that you can. Admttedly they have a story to
tell. They're disgruntled. They' re unhappy. They may
not be representative, but the information is quite
val uabl e.

Additionally, the UFQC format now requires
certain kinds of settlenents to be reported in sumrary

fashion. | regard the summary in the UFQCC as an
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invitation to further due diligence, not the end of the
story. So if there's a franchi see who has |eft the
systemand is under a gag order and is both on the
termnated list and in the settlenent's aspect of the
UFQC, there is now a barrier to the franchisee or his
counsel or her counsel further investigating the facts
and ci rcunst ances.

It's a clear attenpt to undermne both the
spirit and I think also the letter of the | aw here. And,
you know, the inportance of the ability of prospective
franchi sees to communi cate with people who are in the
systemand out of the systemis highlighted by this
market -- what is this called? Wuat is this called?
This is called the International National Regional
Franchi sing Entrepreneur's Marketpl ace of the Wl | Street
Jour nal yest erday.

An ad here for A phaGaphics. It says "ask our
franchi sees how they feel about our |eadership position
in the industry. Ask themhow they feel about their
sales and profitability. Ask themif A phaGaphics is
t he best investnment they ever nade."

So clearly this franchi sor understands that a
prospective franchisee wants to talk to franchi sees in
the system | think, is an essential elenment of the

di scl osure.
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And lastly on this subject | note that the FTC
settlenment in the Tutor Tine case includes a prohibition
on gag orders. So clearly that's an issue that has
caught your attention.

| also want to say that it's not high in ny
priorities. It's an easy issue. You ought to make the
i nprovenent, but there are far nore inportant issues to
deal with.

Itemthree, litigation disclosures. Should
l[itigation that's commenced by a franchi sor be discl osed?
If franchising weren't on Mars and it was on Earth |ike
everything el se in the coormercial world, the answer woul d
be of course. You' d have to be -- it just wouldn't even
be a questi on.

In ny view the issue of franchisor litigation
is no less relevant than franchi see commenced litigation.
And are there additional costs associated with witing a
three sentence summary of a piece of litigation where the
franchi sor has commenced it instead of the franchisee.
can't imagine that there are. Managenent knows about
this lawsuit. They're spending a |ot of noney in |egal
fees onit. It is just not a burden for themto disclose
it and it is inportant and it is relevant.

Does the rest of the world think that

litigation is relevant? Yes, it does.
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| direct your attention to this book, "Merges
and Acqui sitions of Franchi se Conpani es" by Leonard
Vi nes, Editor, sponsored by the ABA Form on Franchi sing.
This is a book about due diligence when you buy a
franchi sor. Wat should you look at? What's inportant
to know when you buy a franchisor. | suggest to you that
the criteria are the same when you buy a franchi see
conpany.

And in this he has a due diligence checkli st.
What do you | ook at when you' re buying a business? And |
dare say that this due diligence checklist applies in
al nrost any commercial transaction to buy any kind of
busi ness, franchi sed or otherw se.

Page 233, what do you need to get in order to
avoi d bei ng accused of nal practice when you're
representing sonebody who i s buyi ng a conpany?

(ne, a description of any pending | awsuit or
controversy and any known cl ai ns asserted by or agai nst
third parties whether or not insured or any facts which
may reasonably give rise to such clains.

Two, descriptions of any |awsuits not presently
pendi ng, but to which the conpany has been a party during
the past five years.

The inportant point here is that the buyer gets

to nake the determnati on of how material and rel evant
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the lawsuit is. The disclosure is sinply. It's easy.
It's cheap. There's no reason for it not to happen.

In -- excuse ne just one second. Ckay.

In terns of earnings clains, first of all 1've
al ways been troubled by the phrase earnings claimfor a
couple of reasons. (ne, it's not really aclaim A
claiminplies something that you' re alleging that you
m ght not be able to prove or requires further
substantiation. | don't think the word claimis a word
that ought to be used. It inplies sonmething that is
forward | ooking. And alnost all of the earnings clains,
so called, that 1've ever seen are not forward | ooki ng.
As a matter of fact, if they're well drafted they
specifically exclude any prediction of future results.
They only rely on historical data. So | think the word
cl ai m shoul d not be used.

Is it earnings? It really isn't earnings.
What we're really looking for is financial performance
nmore broadly and in many industries net incone is not the
nmost appropriate use or nost appropriate measure, rather,
of the financial performance of a franchi se busi ness or
any ot her business. 1In certain businesses unit sales are
nore inportant than net profit. |In the hotel business
occupancy rates can be nore inportant than gross revenue,

et cetera.
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Dean of business valuation perhaps in the United States.
He has published a book and init, in Exhibit 4.1, he
gives a list of prelimnary docunments and information
checklist for business valuation of a typical business.
And itemone on the list is "bal ance sheets, incone
statenents, statenment of changes in financial position,
and statenent of stockholders equity for the last five
years." Itemtwo is "inconme tax returns for the sane
year s"

What he is essentially saying is that in order
to apprai se a busi ness, which you can do for the purposes
of purchase or sale, or in the case of sonebody who dies
for estate purposes, you start with historical financia
information. Not three years. Five years. That's the
st andar d.

| go back to M. Vine's book. H's due
di | i gence checklist on page 235. Wat does he say is the
standard for due diligence in purchasing a franchise
conpany? Item 13 on page 235, "copies of existing
financial statenments of the conpany, audited where
avai |l able, and its various subsidiaries for the past five
years". ItemC "copies of all Federal, State and
foreign incone tax returns for the same tine". That's
the standard on the franchisor's side of the fence when

they're buying a conpany. The standard shoul d be the
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same when a franchisee is buying a franchise in the same
conpany.

Then | | ooked to what sone peopl e consider the
ultimate authority, the Internal Revenue Service. Wat
does the Internal Revenue Service say is the standard of
due diligence when you want to buy, value, appraise a
conpany or if a franchisee is |ucky enough to own a
franchi se which he or she is |ucky enough to be worth so
much noney that there's Federal Estate tax when they die?

Revenue Ruling 59-60, which has been the | aw of
the United States for 38 years says what do you | ook at?
Item D, "detailed profit and | oss statenents shoul d be
obt ai ned and considered for a representative period
imrediately prior to the required date of appraisal,
preferably five or nore years." Revenue Ruling 59-60.

So, again, franchising is on Mars. The rest of
the world is on Earth. Everybody else in every ot her
busi ness says you start with the financial statenents and
you nove on fromthere.

Franchi sors say it's too hard to do. (ne size
does not fit all. Remnded of what Harry Truman used to
say. |If you say you can't do it, you're right. You
can't do it. But it can be done.

And | assune that the Commssion is aware of

this book called "Franchising, The Bottom Line,"
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publ i shed by Source Book International, which contains
150 exanpl es of earnings clains nade by franchisors
across the country. 1've |ooked at these. They're al
reasonably detailed. The franchisors have | earned and
they know what is inportant to disclose in their earning
claimstatenents. It can be done. These 150 conpani es
are doing it. Approxinmately 20 percent of franchisors
are doing it. It can be done and it shoul d be done.

Wy don't franchisors want to do it? |It's not
because it's too hard. |It's not because it's too
expensive. It really isn't because they don't have
access to the information. It's really because it gives
themcover to claimthat they don't have to or even sone
say it's illegal for themto do it as you nay know It's
easier for themto nake oral representations of
profitability or to make themon the back of a cocktai
napki n or an envel ope where there's no basis for it and
t hen hi de behind the statenent, which we all knowis
false, which is that it is illegal to make an earni ngs
claim It gives themfree reign to close their eyes to
what their franchisor sales people are doing in the field
and that has just got to stop.

So there has to be a way to find a formul a
under whi ch neani ngful and not m sl eading informati on can

be provi ded because the rest of the commercial world says
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thing froma managenent standpoint.

Wi ch leads ne to ny |ast point on earnings
claim whichis that -- and | knowthis is not the
purpose of the rule, but it is a salutary benefit in any
event. Mandating earnings clains has an additi onal
benefit to existing franchisees. |t gives them feedback.
Let's face it. It's their informati on anyway. They
report this information on a quarterly or yearly basis.

It goes in to the franchisor. Mst of themnever see it
again. It provides themw th no help.

| f earnings clains were nandated, franchisors
woul d be essentially giving that information back in an
organi zed formin a way that's meani ngful, not only for
prospective franchi sees, but for existing franchi sees so
that they know how they're doing. Measuring their
financial performance of their business. 1s their cost
of goods sold high or low? 1Is their occupancy expense
above or below the norn? Were do they stand in relation
to their other franchisees? That woul d be a hel pful
thing for franchisees and | think it ought to be done.

So in conclusion what | want to say is the FTC
rule was issued 20 years ago. The sophistication of
franchi sors, the one-sidedness of franchise agreenents
existed at that tinme, but nobody could have anti ci pated

how much franchi sing coul d have grown in the ensuing 20
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years or the extent to which that inbal ance of |egal and
econom ¢ power woul d grow greater over that period of
tine and it grows all the tinme. And until some steps are
taken to level that playing field, what we're going to
find is nmore and nore disputes in franchising and nore
and nore noney being spent on | egal fees and dispute
resol ution and | ess noney on doi ng what everybody wants
to do which is to grow their business.

Thank you.

MR TOPORCFF: Well, thank you very nuch. W
greatly appreciate your taking the tinme today and
providing the information that you did. It was extrenely
hel pful .

Two commrents. Not so nuch questions. But in
your remarks you did cover the cover sheet issue as well
as item 20.

MR KARP: Yes.

MR TOPCRCFF:  And | woul d encourage you, if
you so wi sh, to supplenment your statenent by filing
something wth us that is a proposal, for exanple, on
what a cover sheet should ook |like, as well as item 20,
what the turnover rate shoul d be.

It's very helpful to get anyone's comrents on
t hese subjects, but we need to nove it to the next stage

and that is what is the specific | anguage change or
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proposal. So | woul d encourage you and everybody el se
who has an interest to do that as well.

MR KARP. 1'd be happy to enter that.

MR TCOPCRCFF:.  Thank you.

MR KARP. Sure.

MR TOPCRCFF: Mra, do you have any questions?

MB. HOMRD  No.

MR TOPCROFF. (kay. Again, | really
appreci ate your taking the tine.

Also let ne just add for the benefit -- for
your benefit as well as anybody who is here. | cannot
tell you again how nuch we appreciate information |ike
Law Review articles or studies or other information. W
don't necessarily have access to all of this. W're not
-- we're doing a mllion and one things in addition to
focusing on the rule.

W'l also -- the two of us who are sitting
here today are also litigators and we have cases and we
just cannot focus on doing research into nmany of these
I Ssues.

So to the extent that there are studies, Law
Review articles, newspaper articles or journal articles
or any other information that can be sent to us as a
comrent and we can include that in the record. So we

woul d appreciate that. It is a very val uabl e source of
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information for us. So | would encourage again you, if
there's any other information, or anybody el se to do the
sane.

MR KARP. 1'd be happy to take a hand at item
20. | think you may know that the Franchi se and Busi ness
Qoportunities Commttee of NASA is |ooking at item 20 and
|"mon a task force looking at that. |'mnot sure that
t he Comm ssion woul d be happy with what I mght say your
cover page ought to say in light of ny remarks, but |
will, inall serious, take a hand at that.

MR TCOPCROFF:  Well, | won't prejudge what the
Comm ssion nmay or may not find or conclude, but it woul d
be happy for -- it would be hel pful for us to have
proposals, witten proposals on the table for at |east us
to | ook at.

Once again, that was one of the issues that we
covered yesterday. Unfortunately, you were not here. But
we are seeking a comment on that very issue of what the
cover page mght |ook |ike and any inprovenents to it.

So agai n, thank you very much. | appreciate
it. W'll take a break.

(O f the record.)

M5. HOMRD. Al right. Good afternoon. This

is aremnder that we are here on the public record with

a statenment that you're going to give us. It wll be
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program full-tine |egal counsel on their staff that was
supposed to have been available to ne. Coordi nation of
yel | ow pages advertising effort because advertising in
the area where | operated in Nasa County on Long I sl and
is quite costly. Ongoing training and support from
seasoned professionals. That was the initial promse
Binonthly regi onal support and visits, which they had
prom sed

There was al so national recognition through
nati onal commercial TV ads. At the tinme they had been
advertising on national TV. The "Weel of Fortune" show,
for exanple, and several other places.

Their failure after a short period of tinme to
provi de these services occurred near the tine that they
sold the franchise territory contiguous to mne in G eat
Neck, New York. | was not notified before nor after its
opening. |Its strategic location is such or was such that
|"msure |'ve lost easily a third of ny custoners who had
previously patroni zed ny location. The territory included
intheir location that they had sold was -- they had told
me was only a one mle radius of |ocation.

This limtation did not preclude custoners from
patroni zing that |ocation who live or work within the
territory I purchased. At |east 60 percent of the

popul ation within ny purchase territory was in closer
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There is a non-conpete clause in that agreenent
and predicated on that letter of termnation | am
prevented fromgoing into business or being in the
business that I -- was the only way I, for many years,
that I knew how to nmake a |iving.

When | originally purchased the franchise | had
nortgaged ny hone in order to do so. | invested an awfu
lot in pronoting their name and I was told when |
conversed wth themand told themthat I wasn't -- wasn't
going to renew our franchi se agreenent, | kind of
expected themto say well, thank you. Thank you for
letting us know. | would expected -- | would have -- |
l et themknow -- because | think in their position
woul d have wanted to know. | thought it was the proper
thing to do, that I was not going to renew or repurchase
or whatever you want to call it, the franchise for
anot her period because they were no | onger offering nme
any of the services that they had prom sed or had
initially offered me when | first went with them They
treated nme, along with other franchisees, terribly.

| expected themto say well, thank you, Mark,
for being a franchisee for ten years. Wat you peopl e
made it. Thank you for devel opi ng our nanme and pronoting
our nane in your area because we now have sonething to

sell. Instead they said we're going to put you out of
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business. VeIl | didn't really believe ny ears when they
told ne that -- what do you nmean, you' re going to put ne
out of business? | wasn't -- | had forgotten about a

non- conpet e cl ause.

Vel | anyhow they sold -- they sent nme a letter
stating that | was not -- that | was termnated. | said,
ny gosh, you know, termnated in the six weeks that the
franchi se agreenent is expired. [|'d already re-
identified the name of the business so | woul d not
interfere with their copyrights. They sent ne a letter
of termnation and told nme that they were going to pursue
me and force the non-conpete clause. | couldn't believe
it. They were still identifying nme as a franchise, yet
they had sent nme a letter of termnation.

| don't -- | contacted the Federal Trade
Comm ssion -- one of the Federal Trade Conm ssion offices
to see if they had a listing of the term nated franchi ses
and was |, in fact, termnated, which nmeans that they
could -- under the terns of that contract, which I think
isunfair. And that's one of the reasons |I'mhere. |
don't think anybody should be told unfairly that they
can't continue to nake a living in what they're doing. |
feel sorry for people who |ose their jobs.

| f sonebody's an engineer and they're told

wel |, we're downsi zing our conpany and you can't work
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contacted the Federal Trade Comm ssion | found out that
there had been 51 termnations during that year. | was
told just the other day by soneone that this past year
there were another 60 termnations of franchisees by this
franchi sor or franchise system That's maybe 400 or
t hereabouts or according to their Internet site 400,
maybe, locations. | don't know how many that equates to
as far as locations as it equates as to franchisees. It
m ght be 300 or 400, but it's alarmng. Absolutely
al arm ng anount of people that have been possibly put out
of business in the sane nmanner | was.

Their focus -- these people were |ike nmany
ot her franchisors, | guess, on a different agenda. Not
to pronote a business, but to get people' s initial
franchi se fees.
Interestingly, when -- after they -- | was
forced to | eave ny busi ness on the non-conpete cl ause
t hey opened up another franchise near ne. They gave him
ny tel ephone nunber. Sonmebody | knew had cal | ed t hem and
asked for nme and said well, we've noved and he's no
| onger working for us. | never worked for these people.
| don't know if they were instructed by the franchisor to
do that, to mslead the public that way or not.
Interestingly, within a year, |less than a year,

the franchise was no | onger operating. | don't know if
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sell franchise clains that they can show -- they can show
-- present a potential franchisee howto do sonething.

| don't -- | think sonmebody has to stop this.
| think other people who put their faith into sonething

that they mght, you know, get at a trade show or over

the Internet, you know, and goes out to -- in nost cases
has to nortgage their hone as | did, | don't think this
shoul d be able to happen. [I'msorry | digressed.

Part of the -- part of the proposed bill, the

New York State Fair Franchise Practices Act, was that if
a franchi sor wants to enforce a non-conpete cl ause, first
it nust make a fair market value offer to purchase the
busi ness bel onging to the person that they want to put
out of business and prevent fromoperating in that
business. And if they can't, they have no business to --
and | agree with that. M hope that you people can, in
Federal regulations with the Federal Trade Conm ssion
rule, incorporate sone of this in the rules just to nake
it fair. Just so people don't get cheated.

|'ve | ooked and | don't see any protection at
present for people like I was who were | ooking for, you
know, things that were promsed themby a franchisor. |
hope you have the power to change this. | hope -- |
woul dn't want to see this happen to anybody else. 1'd

like to see the people who did this to ne stopped.
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the statenent or used inlieu of -- inlieu of what |

just told you. | think it explains nore -- than | can --

MR TCOPCRCFF:.  kay.

MR DEUTSCH -- thoroughly. ['mtoo
enotional ly --

MR TOPCORCFF:  No, | understand.

MR DEUTSCH -- tied up in this right now

MR TOPORCFF: If this is attached | just want

you to realize that it does nane specifically the

conpany.
MR DEUTSCH It does.

MR TOPORCFF: So -- | nean, 1'Il be happy to

attach it to your statenent if you wish, but | just want

you to understand that it will be nmade publi c.

MR DEUTSCH You knowwhat. | think if it's

made public it will serve these people right.

MR TOPORCFF: O another option is we could

hold onto it and you could |l et us know at a futueacdate

if you want us to make this public or that --

MR DEUTSCH M only fear is ny famly. |
just -- retaliation fromthese people. That's ny only
fear of not nentioning their nanme right now And |
nean |l egal retaliation.

MR TCPORCFF: No. | wunderstand.

M5. HOMRD. Another possibility, if you w sh
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to submt this letter, if you wanted to cross out the
references to the specific conpany you could do that and
we woul d have the substance of the letter. Soit's upto
you.

MR DEUTSCH Let's leave it in there.

MR TCOPCROFF. And attached to your statenent.

MR DEUTSCH Yes. O if you' d like to contact
nme and question nme about it -- about any aspect of it,
pl ease do.

MR TCOPCROFF. Ckay. But | just want, for the
record --

MR DEUTSCH And that letter was witten to a
State Senat or

MR TCOPCROFF. Ckay. Well, just for the record
| just want to nake it clear that the letter inits
entirety will be attached to your statenent that you gave
today. Ckay. And nmade public. Ckay.

Vel |, thank you. W greatly appreciate your
taking the time to speak with us today. It was very
hel pful. And again, if at any time you want to add
additional thoughts, as you nentioned, on the way hone
maybe you realize that you neglected to address a
particul ar point, you can always get in touch with us by
letter and we could include that with your statenent.

MR DEUTSCH At this point | think I'd just
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like to goontony life and wi sh you good health and
hope that you will continue on an effort to create a nore
| evel playing field for small business peopl e who want
not hing nore than to nake an honest |ivelihood for
t hensel ves.

M5. HOMRD. Thank you.

MR TCOPCROFF. Wl l, thank you. Thank you.

(Wher eupon, the neeting was

concl uded.)
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