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single-Tirm conduct under Section 2 of the
Sherman Act. |In particular, I would like to

thank Dean Ted Snyder and the staff of
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the world.

Our panelists this morning
are David Balto for the Generic
Pharmaceutical Association, Patrick Sheller
from Kodak, and Ron Stern from G.E.

Our format this morning will
be as follows. Each speaker will make a 20-
to 25-minute presentation. We will then take
a 15-minute break. After the break, we will
reconvene and have a moderated discussion
with our panelists.

These hearings in Chicago are
an important component of the joint FTC and
Antitrust Division hearings on single-firm
conduct under Section 2 of the Sherman Act.
They are designed to identify areas where
single-firm conduct is causing competitive
harm, areas where antitrust enforcement may
be chilling desirable activity, and areas
where additional guidance would be most
valuable.

FTC chairman, Deborah Majoras
made i1t clear at the opening session of these
hearings that she wanted to hear from

businesses, either through their executives

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555






© 00 N o o b~ W N PP

e N e e
o A W N + O

goal to obtain as much insight and real-world
experience as possible from business
representatives.

This 1s the second set of
hearings that have specifically been devoted
to obtaining testimony from company
representatives and associations. The first
set of business testimony hearings were in
Berkeley, California on January 30th, 2007.

We look forward to hearing
the panelists®™ comments and to the
round-table discussion. 1 want to thank all
of them for agreeing to participate in
today"s hearings. We know that it takes a

lot of time to prepare for these hearings.
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hearings we have held to date, we have
benefitted from the insights of many
highly-skilled antitrust attorneys and
economists.

Today"s hearing, as well as
the sessions held last month in Berkeley,
California, grew out of the belief that we
could also learn much about single-firm
conduct from businesses. Our panelists today
are the people who help devise and implement
business plans, aware that their firm-"s
unilateral conduct may be challenged in
private or government litigation and by
foreign competition authorities. Their
companies are also directly affected by the
conduct of other firms.

Whether you®ve had occasion
to view Section 2 of the Sherman Act as a
sword directed at the heart of your business
or as a shield protecting you from
anticompetitive conduct of others, we look
forward to hearing from you today.

On behalf of the Antitrust
Division, 1 would also like to take this

opportunity to thank the Gleacher Center and
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10
the University of Chicago Graduate School of
Business for hosting these hearings. Also on
behalf of the Division, 1°d like to thank
David, Patrick, and Ron for volunteering your
time today. We know that these hearings take
a lot of effort, especially when traveling to
Chicago In February. And we"re very grateful
for a valuable public service that you"re
rendering. Finally, 1°d also like to thank
Jim and Bill and their colleagues at the
Federal Trade Commission for all their hard
work organizing today®"s hearing. Thanks.

MR. TARONJI: Thank you, Joe.

Our fTirst speaker this
morning is David Balto. David Balto has
practiced antitrust law for over 20 years,
both at the Federal Trade Commission and the
Antitrust Division. At the FTC he was the
attorney adviser to Chairman Pitofsky and
assistant director for policy and evaluation
in the Bureau of Competition. He helped
guide many of the FTC"s pharmaceutical and
health care enforcement efforts, including
challenging patent settlement agreements.

David has written extensively
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on antitrust and health care competition and
is the vice chair of the ABA Antitrust
Section Federal Civil Enforcement Committee.
He graduated from Northeastern University
School of Law and the University of
Minnesota. And David is speaking today on
behalt of the Generic Pharmaceutical
Association. David.

MR. BALTO: Thank you, Joe.
I want to express my privilege for -- to
come here and testify iIn these hearings. And
I want to mention on that that my remarks
today are my own and don"t necessarily
reflect the remarks -- should not necessarily
be attributed to the Generic Pharmaceutical
Association or any of Its members.

Let me set out the outlines
of my testimony. 1 want to start off with

one indisputable fact, hopefully indisputable
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12
of single-firm conduct.

I*m then going to talk about
two forms of anticompetitive conduct by
branded pharmaceutical companies and how
those forms of conduct should be analyzed,
and then perhaps close with some suggestions.
Let me begin with the indisputable.

Generic competition benefits
every consumer in the United States. Generic
drugs sell for about 70 percent less than
branded drugs. They account for 56 percent
of all prescriptions and less than 13 percent
of all pharmaceutical expenditures.

The last time TEO studied
this issue in 1994 they found that generic
drugs saved consumers between 8 and $10
billion a year at a time when generic
substitution was vastly lower than it is
today.

Antitrust enforcement in the
generic drug industry is essential. Let me
put this into context. Today you can walk
out of this hearing room and go to your
local pharmacy and buy a generic form of

Remeron, Relafen, Buspar, Taxol, Augmentin,
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15
connotations when practiced by the
monopolist.

Now, 1 think there are four
factors in the pharmaceutical industry that
should make people cautious about bright-line
rules In this industry. First,
pharmaceuticals are heavily regulated; and as
my testimony sets forward, this provides a
remarkable number of opportunities for
engaging in what"s been called by the FTC
cheap exclusion.

Second, who i1s the buyer?
Now, knowing who the buyer is is critical to
defining markets and determining market power
and also oftentimes to determine whether or
not certain parties have standing. But in
the pharmaceutical industry is the ultimate
buyer the consumer, the insurance company,
the pharmaceutical benefit manager, the
physician who prescribes the drugs, or a
combination of all of these?

Third, pharmaceuticals have
high fixed costs but very low average
variable costs. And so when my colleagues

today go and talk about bright-line rules for
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predatory pricing, those might not apply that
well In a setting with that kind of cost
structure.

Then finally, forms of
distribution are complex. Pharmaceuticals
are distributed through all these numerous
different intermediaries, and not all
distribution mechanisms are the same. Maybe
in the questioning period we"ll go and talk
about distribution exclusivity cases where |
can address some of these ideas.

Now, I want to talk today
about two form -- fortunately through a
combination of the FTC"s and State Attorneys
General enforcement actions, the FTC"s
advocacy to Congress, Congressional
legislation, many of the recipe -- the recipe
book for anticompetitive conduct by dominant
pharmaceutical companies has basically been
thrown out. But like all good cooks, the
pharmaceutical companies have come up with
new forms of anticompetitive conduct, and I
wanted to talk about two of them today to
illustrate the importance of a couple things,

the importance of antitrust enforcement, the
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19
which i1s used to lower cholesterol. It"s am
almost billion dollar drug. Impax and Teva
were developing a generic alternative. Each
time they were poised to enter, the branded
pharmaceutical manufacturer made some small
change to the product, thus preventing them
from being able to enter. The last change
was changing the product from a capsule
version to a tablet version. The tablet
version was supposedly superior because i1t
didn®"t have to be taken with food.

But Abbott didn®"t just change
the product. After the tablet formulation
was approved, i1t stopped selling the Tricor
capsules. 1t bought up all the excess Tricor
capsules. And then there"s this important
register. 1It"s called the National Drug Data
File. And the only way you can get a
generic drug into the market is if It"s
listed in the NDDF. And what Abbott did is
it listed -- changed the code for Tricor
capsules in the National Drug Data File to
obsolete.

Anyway, so let"s go to the

litigation. Abbott and Teva sued, along with
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20
a group of buyers of drugs. And the
defendants basically say, you know, this is a
product improvement. There is no role for
antitrust here. There is a per se legal
rule. In order to demonstrate a violation,
they would have to show that quote: The
innovator knew before introducing the
improvement into the market that it was
absolutely no better than the prior version,
and that the only purpose of the innovation
was to eliminate the complementary product of
a rival. That was the standard articulated
by Abbott.

And you know, there was case
law that supported Abbott"s position, though
not in the pharmaceutical industry. Now,
rather than adopting the rule of a per se
legality, the Court went back to the test
articulated by the D.C. Circuit In Microsoft
which suggests a rule of reason balancing
test. And it said the per se rule as
proposed by the defendants presupposes an
open market where the merits of any new
product can be tested by unfettered consumer

choice. But here, consumers were not
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21
presented with a choice between the products.
Instead, they eliminated that choice by
removing the old formulations of the
products.

Now, 1 know my colleagues on
the panel, their hair iIs about to stand up
at this point because what this Court has
basically suggested is that there is a duty
to deal. That a dominant firm In some sense
has some kind of obligation, a duty to deal,
with 1ts rivals. How could that be? Wwell,
let"s see what the Court said.

It said, A co-monopolist is
not free to take certain actions that a
company iIn a competitive or even
oligopolistic market may take because there
IS no market restraint on a monopolist®s
behavior, harkening back to Justice Scalia“s
idea that 1 mentioned before.

So In this case where the
dominant firm went beyond a simple product
innovation, but also created obstacles for
the other firms to effectively enter the
market, that was a violation.

Now, there®s a similar case
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in the E.U. and in Canada involving Astra Zeneca,
the drug Lobec. In this case violations were
found In both of those jurisdictions. In

that case what happened was as the patents on
the drug were expiring, Astra Zeneca fTiled

for additional patents, but these were

patents that really weren"t used on Improving
the drug. These were just additional patents

to create the additional obstacles. And

again, antitrust violations were found.

The most interesting case
here 1s a case that was just filed in the
past year or so, and it involves the very
well-known conversion of the drug Prilosec to
Nexium as Prilosec was losing i1ts patent
protection. This again involved Astra
Zeneca. This is something like a $4
billion-a-year drug.

In the alleged
anticompetitive conduct i1t was said, up to 18
months before Astra Zeneca was about to lose
exclusivity it stopped promoting the drug,
and instead, started to make negative claims

about the drug. Now, I don"t know about you
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23
start making negative claims about their
drugs.

More important than just
creating Nexium, they also effectively
withdrew Prilosec from the market, so i1t was
impossible for managed care organizations to
go and sort of continue to contract for
Prilosec.

And so when generic Prilosec
was about to arise, there was no possibility
for i1t to substitute for branded Prilosec.

And one of the most
interesting issues and maybe something worth
discussing later on is the fact, as alleged,
that Nexium was no improvement on Prilosec.

Let"s go on to the issue of
petitioning and litigation. You know, one of
the most important achievements of the
Federal Trade Commission has been the focus
on sham petitioning and the use of regulatory
processes to create competitive harm.
Probably the case in which they®ve brought
the most consumer benefits was the Unocal
case in which i1t attacked sham petitioning by

Unocal before the California Resources Board
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that costs consumers in California over $500
million annually.

Sham petitioning IS a serious
problem. As the FTC"s recent staff report on
the Noerr-Pennington Doctrine observed: One
of the most effective ways for parties to
acquire or maintain market power is through
the abuse of governmental processes. The
cost of the party engaging in such abuse is
typically minimal, while the anticompetitive
effects resulting from such abuse are often
significant and durable.

Anticompetitive conduct
through regulatory abuse can be especially
pernicious if, God forbid, Kodak or GE were
to engage iIn any kind of abusive conduct.

IT they exploited their dominant power, It
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26
approval. That may be despite the fact that
the FDA may have granted a tentative
approval, that maybe despite the fact that
similar petitions have already been fTiled.
The brand strategy is just simply delay the
generic drug from the market. And you can
imagine when you“"re talking about drugs iIn
which the amount of profits amount to 10 to
$20 million a day, this could be a very
attractive opportunity.

The FDA citizen petition
process provides significant opportunities for
deception. There are no requirements for
proof of the accusations made in the
petition. No requirements for certification
of the accuracy of the information. There
are no penalties for inaccurate or Improper
filings. There are no limits on the number
of filings that may be filed. Some petitions
contain little or no evidence or rely on
obsolete, irrelevant, or erroneous
information.

The FDA has even noted the
fact that they"ve seen several examples of

citizen petitions seemingly designed to delay
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27
the approval of generic approval.

So let"s look at the numbers.
You know, 1f 1 wanted to make i1t to Wrigley
Field this spring, if 1 wanted to join the
Cubs for spring training, I1*d want to have a
pretty good batting average. Otherwise, they
wouldn®t look at me.

What"s the batting average on
citizen petitions? Since the Medicare
Monitorization Act was passed in 2003, there
have been 45 citizen petitions filed
challenging the conduct trying to delay the
entry of generic drugs. 45. 21 of these
have been resolved. One has been resolved in
the favor of the petitioner. One. 20 have
been denied.

Now, if I"m batting at .05
percent, I"m not going to get much of a
try-out at Wrigley Field this spring. None
of the last-minute -- many of these petitions
were filed within the four-month period prior
-- half of them were filed in the four-month
prior period to the entry of the drug. Did
any of those succeed? None. Not one.

Well, how much do they delay
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identified earlier can forestall competition.

The FTC, State Attorneys
General, and private antitrust lawyers have
played an important role iIn protecting
pharmaceutical markets from artificial
barriers to competition, and I hope these
hearings keep Section 2 as a robust statute
so that 1t can continue to be used to

protect the interest of consumers and

competitors in this vital market. Thank you.

(Applause)

MR. TARONJI: Thank you,
David. Our next speaker i1s Patrick Sheller.
Patrick is the chief compliance officer for
Eastman Kodak Company. In that capacity he

1S responsible for Kodak®s code of conduct
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32
the so-called single-brand derivative
aftermarket; the notion being that once a
customer chooses to purchase an expensive
item of capital equipment, they"re now locked
into that particular brand or manufacturer.
Whether or not that manufacturer has
market power in the primary market for
photocopiers, for example, was determined to
be irrelevant to the Supreme Court. The ITS
case went back to the trial court on remand,
and 1711 speak more to the trial In a minute.

In 1994 Kodak challenged some
aspects of the 1921 and 1954 consent decrees.
We were successftul in overturning the private
label restriction and the prohibition on
linking film with photo finishing sales,
primarily because we were able to demonstrate
to the District Court and to the Second Circuit

that market conditions had changed
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Finally, In 1996 the
Ninth Circuit heard Kodak®"s appeal
of the jury verdict in the ITS case. The
jury found that we had engaged in an unlawful
refusal to deal by refusing to provide
patented and copyrighted parts and copyrighted
diagnostic software and manuals to 1SO"s.

The key ruling in that case,
for purposes of my remarks today, was
that an IP owner faces restrictions on its
ability to refuse to deal with ISOs by refusing
to license its IP.

The Ninth Circuit picked up
on the First Circuit™s decision In the Data
General case i1n holding that there iIs a
presumption in favor of an IP owner, that
it has a legitimate business justification
for refusing to deal with a rival. But that
presumption can be overcome by evidence that
the IP owner had an anticompetitive intent. The
9th circuit™s ruling essentially opens the door
to 1SO"s to come up with evidence in the form of
internal documents showing that the IP owner
was trying to keep out competition through

its decision to refuse to deal.
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Now, the history of Kodak®s
experience with Section 2 parallels In many
ways the evolution of our company, our
technology, and our business model.

Beginning in the 1880"s and through the
70"s, the focus of our business was on

consumables. We primarily sold film
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The focus of our business going forward is
going to be on selling solutions. Solution
selling 1s very common in the digital world
where companies will bundle a portfolio of
offerings that include hardware, software,
consumables, consulting services, and
aftermarket service into a single price to
sell to customers who demand an end-to-end
solution.

Our sales focus going forward
will be on digital products such as photo
printer kiosks, iImage centers. We announced
last week the introduction of a new line of
consumer ink-jet printers, which means Kodak will
now be competing in a new market. We will also
offer Digital cameras, media ink, and so forth.

Elements of the old

business models still remao-2 412.9800 TD(13)TjET1.00000 0.00000
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36
factors to our new digital model are, first
of all, that we rapidly innovate and
develop new technology to commercialize
new products. Digital companies constantly
introduce new versions of their products.

We have to keep pace in this fast-moving
environment. And In that sense, intellectual
property has become increasingly important to
Kodak.

We need to be able to
protect our research and development
investments, wherever possible, through patents
and copyrights, and we need to be able to
protect these assets iIn a way that doesn™t
offend the antitrust laws.

One of our key strategies
going forward is to monetize our intellectual
properties. Kodak has, for the last
several years, entered into numerous
licensing agreements with other digital
players in the industry, and we need to be
able to go about that licensing activity
without fear of antitrust concerns, as
111 talk about in a few minutes.

And finally, as | mentioned,
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solution selling i1s critical to our success
in the digital world. A good example is
our graphic communications business which

sells graphic solutions to printing firms.
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no coherent standard with which to
evaluate bundled pricing under the
LePage®s decision.

We would submit there were
better alternative paths that the Third
Circuit could have taken in evaluating the
case against 3M. The Eighth Circuit"s

decision in Concord Boat applied the Brooke

Group decision by the Supreme Court to find
that as long as single-product discounts are
above cost, they should not be considered
exclusionary under Section 2.

It would have also been helpful
iT the court had given some thought to the

Ortho Diagnostic®s Systems case by the Southern

District of New York where the court articulated
its analysis of the alleged bundling by asking
whether an equally efficient competitor to the

monopolist could profitably match the bundled
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non-monopoly product, we now have to deal with a
precedent that articulates no coherent standard
such that bundled discounts now come under scrutiny.

As 1 said before, bundling is very important to our
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As a result, we have a
clear split among the circuits that has
created a great deal of uncertainty on the
part of the IP owners and companies that
provide aftermarket service.

Where does the uncertainty
in these two areas leave Kodak and other
companies? First, 1T we"re successful with our
digital strategy, and we"re able to achieve a
leading market position in some of the new
digital markets where we participate, our ability
to offer competitive bundled pricing could be
constrained by the LePage"s decision. As I
said, bundled pricing is really the essence
of solution selling.

Second, notwithstanding a
lack of market power in the primary equipment
markets In which we compete, we still face
potential challenges by 1SO"s that can allege that
Kodak dominates a single brand aftermarket
for a particular line of equipment. Such 1SOs
will try to require us to license or sell our
valuable intellectual property.

Let me offer a few examples

of the dilemmas these ambiguities can create,
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hand in the marketplace.

Could we, in licensing to
other digital camera sellers, bundle Kodak
software that allows customers to view their
images on a PC?

We offer an on-line photo
service where you can upload your photos and
order prints or order prints on different items
like T-shirts and coffee mugs. This is called
the Kodak Easy Share Gallery. The question arises
whether in the event we were to gain a leading
market position with our Kodak Photo Gallery,
we could say to our customers who agree to
store a fixed number of iImages on our site
that they will get a discount on their
prints?

And finally with respect to
our graphics business, which 1 mentioned is
very much focused trying to meet the end to
end work-flow demands of our customers, are
there antitrust concerns with our selling
graphic communications equipment, software,
consumables, consulting services, and
aftermarket services as a bundle? Should it

make a difference that our customers demand
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such solution sales?

These are some of the issues
that we grapple with in light of the
uncertainty under Section 2 that 1 ve
outlined, and 1711 look forward to further
discussion on these and other issues when we
get to the questioning period.

(Applause)

MR. TARONJI: Thank you,
Patrick. Our next speaker Is Ron Stern.

Ron is the vice president and senior
competition counsel for the General Electric
Company. Ron received his AB from Brown
University and his law degree from Harvard.

He clerked for Judge Harold
Leventhal of the U.S. Court of Appeals for
the D.C. Circuit and for Justice Potter
Stewart of the U.S. Supreme Court. He was
Iin private practice with Hughes, Hubbard &
Reid and was a partner with Arnold & Porter.

In addition, he was the
special assistant to the Assistant Attorney
General for the Criminal Division of the U.S.
Department of Justice. Ron.

MR. STERN: 1°d like to
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begin by thanking the Antitrust Division and
the Federal Trust Commission for holding
these hearings and for providing me and
others with the opportunity to address
important issues relating to the application
of the antitrust laws to single-firm conduct.

In particular, 1 would like
to thank the staff at both agencies who have
organized these hearings and put in the hard
work required to make them a success.

I also want to make clear at
the outset that the views and opinions that 1
am providing today and that are in the
written slides are my own personal views and
not those of the General Electric Company or
of other General Electric officials.

Let me begin with an
overview. | want to agree with the heads
of the two agencies that are hosting these
hearings, the Assistant Attorney General and
the Chairman of the Federal Trade Commission,
that i1t 1s important to have clear,
administrable, and objective rules. This is
a key requirement, something that"s really at

the heart of these hearings.
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It"s important for business
to avoid chilling procompetitive conduct.
It"s also important for consumers. It"s
important to help avoid inadvertent
violations and disputes and investigations
that end up wasting company time and
resources as well as the time and resources
of the agencies.

And finally, 1t"s important
to reduce the cost of developing and
implementing business plans to foster
competition in the marketplace.

Now increasingly, as the
economy globalizes, it"s not sufficient that
the U.S. rules are clear. The rules adopted
by other jurisdictions will, of course, affect
U.S. commerce. And I do not believe that it
IS surprising or coincidental that the United
States, European Commission, and the
International Competition Network, an
organization formed by, I believe, more than
100 competition authorities around the world,
are all addressing the issue of competition
standards for single-firm conduct at this

time.
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In a global economy this is
a global issue, not just a United States
issue; and that"s important, particularly for
companies such as mine, that operate in a
number of global markets.

What 1*d like to do today is
walk through from a counseling perspective
which is a perspective, | see every day,
and look at areas that could be clarified iIn
Section 2.

First, the issue is what kind
of rule governs. 1Is your conduct unilateral,
single-firm conduct, or is it multi-firm
conduct? 1Is i1t something that Section 1 governs
or Article 81 in Europe?

Or is 1t something that
Section 2 governs as single-firm conduct or
Article 82 1n Europe?

The next issue is whether
there is a threshold solution or a threshold
screen that makes you comfortable that the
conduct doesn"t violate the law? And one
important screen under the U.S. law is the
requirement of monopoly power.

IT you can be sure that your
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of potential consequences, from iInjunctive
relief to fines, not in the U.S., but in
some jurisdictions, to treble damage awards,
legal fees, and the like.

So what 1*d like to do is
continue to walk through the issues. One
issue that reinforces the concern that I1°d

just like to touch upon is the fact that

Term cngage 1o competition on the merits?

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555



© 00 N o o b~ W N PP

N RN NN NN R B B B R R B R R
a A W N B O © 00 N O O b~ W N F O

51
beginning. Do you know whether you®re in the
single-Tirm conduct area? We obviously have
the Copperweld decision and clear law that if
you"re a company and you"re dealing with a
whol ly-owned subsidiary, you®"re one entity,
and you know that you can®"t violate Sherman Act
Section 1 by having an agreement in restraint of
trade because you don"t have two parties. You
just have one.

The problem i1s under
Copperweld the application is unclear. The
law in the lower courts is divided as to
where the line is when you"re dealing with
non-wholly-owned subsidiaries.

And one important thing that
the government could do iIs reinstate the
guidance that existed in 1988 with the
antitrust enforcement guidelines for
international operations. 1"ve included
that in the slides.

And the clear guidance that
was given then, | think, would be important
to reinstate it, Is that whenever you have
more than 50 percent of the voting securities

of a company owned by its parent or its
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sister company, that whole family of
companies IS one economic entity and is
subject only to Section 2, the single-firm
conduct section, and not Section 1. That"s
one area in which 1 think clarity could be
added.

Now, if we move beyond, the
next issue is trying to identify whether your
company in the particular situation that
you“"re facing iIs subject to Section 2. And
the first element of Section 2 i1s having
monopoly power. The second element relates to
the conduct. Is there a willful acquisition
or maintenance of that power which is often
referred to as engaging in exclusionary
conduct.

Now, under United States law
there i1s a pretty helpful screen. You have
to have the power to control market price.
And in bidding markets, it"s clear that iIf
there are other credible competitors, you
generally don"t have the power to control
market prices, even if you have a very large
share.

The case law gives some very
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helpful general rules of thumb. If you have
more than a 70 percent share, you have to
look at all of the other factors, but you at
least know that you®re iIn a danger zone.

IT you have less than a 50
percent share under the U.S. case law, It"s
very unlikely that you have to worry about
whether your conduct could be categorized as
exclusionary.

Some people point to the fact
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about.

The first i1s the issue that"s

been discussed that Patrick talked about, the
treatment of aftermarkets. And the second
are non-U.S. issues, that there are lower
dominance thresholds outside the U.S. And
indeed, there is the curious concept of
collective dominance, at least curious to a
U.S. antitrust lawyer outside the U.S., so
let me turn to those.

First 1°d like to turn to
aftermarkets. As Patrick mentioned, this
comes from the Kodak case. There the
Supreme Court held that there was the
potential, not that it was always the case,
but the potential for there to be a single
brand parts and service market, even where
the company had a modest percentage and had
no monopoly power iIn the interband equipment
market. Here, Kodak had less than 25
percent, clearly iIn the safe harbor of the
interband photocopier market. Photocopiers
are often referred to as Xerox machines, not
Kodak machines. That"s for a reason. They

didn®"t have market power. But they had a
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very large share of an intrabrand parts and
service market for Kodak copiers.

Now, post-Kodak, there have
been a number of court cases interpreting
Kodak, and they have limited Kodak®s
application in most circuits to a situation
in which there has been a change of policy
with respect to aftermarket sales of parts or
service. That however has not been uniform.
The Ninth Circuit is sort of an outlier.

All 1n all, what this does,
I believe, 1s create very significant
problems. All suppliers of capital goods are
exposed today to the notion of having to
worry about whether or not they fall under
Section 2 when they deal with parts and
services for the products that they sell.

And somewhat ironically, if
you have a modest market share, you®"re one of
the also-rans in the interbrand equipment
market, you may have a higher share of your
single-brand parts and service market for the
very simple reason that third parties tend to
focus on the most successful installed base

products to develop non-OEM parts and non-OEM
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unnecessary and unsound.
And the Department of Justice
thought 1t was unsound in 1ts amicus brief in
Kodak.
So I think what should be

clarified here is this notion of single-brand
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around the world is that generally, the
presumption of dominance, which iIs essentially
the non-U.S. equivalent of monopoly power, 1is
set at a 33 percent to 50 percent level.

Now, that"s below what is essentially the
U.S. safe harbor level.

And what i1t does, of course,
in a global marketplace is tend to expose a
much larger number of leading firms to the
potential that you have to worry about
whether your conduct is going to be
characterized iIn these regimes as abusive, or
iT you use the United States approach, as
exclusionary.

Now, there"s one good thing.
There®s also a trend towards taking a
behavioral approach, which is looking at the
ability to set market prices, the same
approach taken under Section 2 in the U.S._,
rather than a purely structural presumption
based on market shares.

1"d like to turn to another
problem that 1 think §s one that should be
addressed. 1It"s not a huge problem today,

but 1t"s the concept of collective dominance.
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The European Commission Article 82 discussion
paper talks about the fact that there can be
collective dominance simply in a
oligopolistic situation. You don"t have to
have an agreement with your competitors as
long as a small number of firms control a
large combined share of the marketplace.
Then they can act in a way that supposedly
would abuse their collective dominant
position.

My sense is that this has
never been applied, as far as I know, but it
raises a real counseling concern. What are
you supposed to do if your rival raises
price? |If all the other rivals iIn an
oligopoly do what they often do, and that is
match the price increase, have you then
committed and abouse of collective dominance?

IT you have a policy of
having exclusive distributors and other
firms follow that policy because it"s
efficient, have you violated collective
dominance? 1It"s very hard to figure out how
to counsel. This is something that again,

isn"t a real-world problem today, but 1 think
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situations it seems to me there should be a
per se lawful rule.

Now what the case law has
evolved iIn the Trinko decision Is a notion
that the Aspen Skiing case iIs the outer
limits. And the Aspen Skiing case involved
a refusal to continue to deal after there
had been a voluntary cooperation with the
plaintiff.

And the problem that that
approach creates i1s obviously i1t causes people
to be incentivized not to deal iIn the first
place. The concern would be I1f that"s the law,
you would never have had the all-mountain pass
in Aspen In the first place because the party
with the three mountains would have known not
to enter into the cooperation because it
could have been accused of violating Section
2 should it have wanted to reverse course
later.

This creates perverse
incentives, and there is of course the
entractible problem of remedies. Courts
simply aren®t set up to deal with the

situation of how does one decide what the

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555






© 00 N o o b~ W N PP

N RN NN NN R B B B R R B R R
a A W N B O © 00 N O O b~ W N F O

real need for clarity.

So what I want to do is
start with just asking some questions and
suggesting some responses that might create
clarity. The first one is can we i1dentify
types of market situations where there just
isn"t likely to be a problem.

And 1 highlight one of them,
Professor Barry Nalebuff, someone who has
written extensively about bundling,
suggested that iIn certain circumstances, at
least from an economic theory point of view,
it could create issues. But he"s been very
clear that that only really happens in a market
situation in which the seller sets one price
for all buyers of the product. And it
doesn™t happen In a situation in which there
i1s bidding on an individual customer basis or
negotiation on an individual customer basis.

IT in fact that"s a valid
distinction, having that kind of
clarification would be very important. It
certainly would be important for my client,
which generally engages in negotiated sales of

products rather than consumer products where
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for discussion is that these cases should
generally fall into one of two categories.
They ought to either be analyzed as tying, or
they should be analyzed as predatory pricing.
Again, Professor Nalebuff had talked about an
example In his testimony in which he said
well, predatory pricing really doesn"t apply
in some of these kinds of scenarios because
there can be no-cost bundling. And his
hypothetical was one iIn which you took the
monopoly product and you raised the price of
the monopoly product well above the monopoly
price, and then you bundled using the
monopoly price as the price of the monopoly
good in the bundle, and then you priced in
the competitive product.

And he said iIn that
circumstance, well, no one would actually
take the monopoly product separately. Well,
at least from my legal standpoint, most
courts would treat that situation in which
the second product wasn®t economically
available as a tying situation, in which you
were simply not selling the monopoly product

unless you also bought the other product in
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the bundle. And iIn that situation,
particularly where you®"re involved with a
second market, you should be able to deal
with the screen of attempted monopolization.
You also of course can solve the problem by
making sure that the separate price is a
realistic price so that you avoid tying.

It seems to me then the
other cases are situations iIn which you
really are giving a discount off of the
monopoly price In an attempt to assist in the
sale of the competitive product.

And that sort of situation,
ifT that"s what"s really going on, you do have
discounting or loss on what you could
otherwise sell the monopoly product for. In
that sort of situation then the issue should
be a predatory pricing analysis.

Now one approach that
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It"s a highly stylized situation in which
there is no competitor. There i1s an absolute
monopolist, and there is no one else selling
Product A.

When there are fringe sellers
of Product A, those fringe sellers can help
undermine the bundled price for the package.

There may also be situations
in which there is a bundle with two
competitive products, and it may be that the
plaintiftf can only sell one of those, but
some other party can sell the second
competitive product. They can team together
and provide their own bundled discount. Or
particularly, when you®ve got sophisticated
customers, the customers can search the

marketplace and provide their own added ala
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been achievable just by discounting the
branded tape that was clearly sold at a large
margin above cost. But If we"re assuming
it"s one market and you®ve lowered the price
of the branded tape, presumably that would
have applied the same pressure to LePage"s the
generic tape. Yet that clearly would have been
appropriate under Brooke Group. You"re not
required to charge the monopoly price. As
long as you"re just giving discounts on a
single product, that would be lawful. Would
that have had the same effect In LePage®s?

And then I think finally, an
important part of this discussion -- and 1
think it goes broader than that case. This
case i1s an example -- is what i1s achieved by
the rule. What would have been accomplished?
Would 1t have led to less discounting by 3M?
How do you deal with situations In which you
have leading or successful firms that you
want to compete on price?

IT the only rule is that you
must discount on a product-by-product basis,
that may result essentially iIn less price

competition and may harm consumers because,
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I think all unconditional
unilateral refusals to deal should be treated
as per lawful, whether they involve
intellectual property or not. That should be
clarified. That should be advocated to the
courts. That should be advocated in
international settings.

There are a number of ways I
suggested in which the treatment of bundled
discounts could be clarified. And finally,
this i1dea of customer-initiated exclusive, |
think a very simple, straightforward,
helpful, practical clarification.

Then I just want to
underscore 1 think 1t"s very important that
we take the step of clarifying the U.S. law
both at the Agency level for their
enforcement discretion to go the next step
which both agencies have done an excellent
job of moving the agenda in the courts
through amicus brief process and getting a
number of key clarifications. 1 hope there
are more at this term with the cases that
are pending.

And then finally, continuing
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to be active in bilateral discussions with
other competition authorities and being a
leader iIn the international competition
network. Thank you.

(Applause)

MR. TARONJI: Thank you, Ron.
We"re going to take a 15-minute break and be
back here at 11:15.

(Break taken)

MR. TARONJI: Well, thank
you. The first thing I would like to do is
offer each of the presenters an opportunity
to comment on what they®ve heard from the
other panelists. Let me start in order.
David.

MR. BALTO: You know, iIt"s
hard for me to comment on the terrific
presentations of these two speakers. You
know, generic -- let me make a simple point.
Generic drug companies are almost never
dominant. We"re in like the most intensely
competitive market. In any generic drug
category you"re certainly going to have five,
SiX, seven competitors. Prices quickly

computed down to marginal costs. So the
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headaches my colleagues have to live with |
don®t really have to deal with.

I do have a little concern
about one suggestion that Ron made, however.
The i1dea that we should have a safe harbor
for customer-instigated exclusive dealing. |1
just know from my experience in the
enforcement agencies, you know, you"d always
walk 1n there, and oh, you would have
anticompetitive conduct investigations. And
the parties would say, oh, customers really
wanted this.

Well, you know, when you
actually sat down and were able to go and
interview the customers you found out that,
you know, they wanted it only because their
arm was being twisted In a significant
fashion.

And also sometimes the
interests of customers aren”t really iIn
confluence with the iInterests of consumers.
And 1 think one of the kinds of practices
that a lot of the previous speakers at these
hearings have i1dentified, some of the kinds

of practices they~“ve identified are
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pharmaceutical area.

It just struck me that it
was a situation in which perhaps i1t called
out for regulatory reform to address many of
the i1ssues that David was talking about
rather than having the antitrust laws and
the court bear the entire burden in this
area.

It is one in which, of
course, there are large expenditures made and
large amounts of money at risk when the
patent protections go off. And obviously
that causes people to look for opportunities
to continue to make the profits during the
protected time period. And again, regulatory
reforms may be a better solution.

With respect to his sham
petitioning point, It seems to me again this
iIs an area simply in which clear rules would

be important. 1 don"t think anyone would
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exception to that exemption, then i1t seems to
me it needs to be a clear one so that people
can counsel and take advantage of the
governmental processes and the First
Amendment in an appropriate way and keep
one®"s clients out of a situation iIn which
they expose themselves to government
investigations and treble damages lawsuits.

And to his other point, if I
could take a moment on the customer-driven or
customer-initiated exclusives, | take his
point that there can be seller-initiated
customer demand, and that"s a fact issue.

But i1t"s sometimes very clear if a customer
puts out an RFP and there haven®t been any
private discussions, that i1t"s customer
initiated and that"s the way this will
happen, 1 believe In a number of contexts.
And 1f In fact you can -- you know, a seller
tries to undermine the process by promoting
Oor encouraging or incentivizing the customer
to make such a request, you know, 1 think
that can be addressed and dealt with.

MR. TARONJI: 1"m going to

start off with some general questions, then
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we" 1l move to some of the conduct-specific
questions that we talked about. And I1°d like
to talk about counseling.

As a person who has given
antitrust advice on the type of business
conduct your company can or cannot engage in,
have you found that there are specific types
of conduct where the state of jurisprudence
iIs such that your legal advice is either one,
particularly easy to give and apply; or two,
particularly difficult to give and apply?

Let me start with you Ron, and then 1°1l1 go
with Patrick.

MR. STERN: Great. 1711 be
brief because that"s mostly what 1 talked
about.

It seems to me in the U.S.
it"s not difficult to apply the monopoly
power threshold element these days. At least
I haven®t found it inordinately difficult.

In tying, it"s pretty easy to counsel as to
when you are or are not engaged in tying.
You have some other issues, If you are
engaged iIn tying, to evaluate whether the

conduct i1s exclusionary or not. And as I
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mentioned In predatory pricing, 1 think
there®s some pretty clear guidance.

The difficult areas are the
ones 1 mentioned regarding bundled discounts,
refusals to deal, and the thorny problem of
aftermarkets. So that would be my list.

MR. TARONJI: Okay. Patrick.

MR. SHELLER: I would echo
what Ron said. You know, we don"t seem to
have too much difficulty indentifying the
market monopoly power threshold, in the
U.S. anyways. That becomes more of a
challenge when we counsel clients outside
the U.S.

Tying, as I said in my
remarks, used to be an easier area iIn which
to advise. But now, as | said, | think the
line between tying and bundling is blurred
because of the LePage"s case. So today we have a
have a lesser degree of confidence in couseling
on tying arrangements.

Exclusive dealing, predatory
pricing, 1 think the standards i1n those areas
are fairly well established by the courts and

by the agencies.
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want to.

How do businesses such as
yours respond to variations among different
countries®™ competition laws with regard to
single-firm conduct? Specifically, do
international businesses decentralize decision
making on business conduct to adapt to a
foreign jurisdiction®s competition laws?

Patrick, from Kodak®s
standpoint as a chief compliance officer and
ensuring that Kodak is complying with all
laws in all jurisdictions where you operate,
how do you make those decisions where the
standards may very well be different from one
jurisdiction to the next?

MR. SHELLER: Wwell, we"re
definitely in the decentralized model.

We have in-house counsel i1n most of the
major markets around the world. So we
rely very heavily on their advice.

However, there are
circumstances where a business client
may at the worldwide level be
considering a program that, at least based

on our limited knowledge of the
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varies. There are a number of businesses
we"re in that are truly global businesses
where you really need to counsel on a global
basis rather than individualize.

The customers may be iIn
different jurisdictions, but i1t"s probably a
global market, and you really can"t go
through the time and effort to try to figure
out about extra-territorial application of
the various laws.

So you try to counsel to
sort of an international standard, always 1
think being concerned about the U.S. being
necessary, because of the unique treble
damage exposure and litigation costs in the
U.S. But not sufficient, because you really

want to make sure that you®"re meeting any

more restrictive requirements In other areas.

IT we had 1t, which we do,
businesses that operate much more locally,
and their conduct clearly is only going to
affect a particular jurisdiction, you can be
confident of that, then you can