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PROCEEDINGS

CHAIRMAN MAJORAS: Good morning, everyone.

Welcome to this final wrap-up panel of the
hearings that we, the FTC, together with the DOJ
Antitrust Division have been holding over the course
of almost the past year.

I"m delighted to be here today to moderate
this final session with my very good friend and
colleague, Tom Barnett, Assistant Attorney General
for the Antitrust Division.

So I thank you all for being here. 1 also
thank our panelists for taking the time away to be
with us this morning.

Before 1 get started, 1 should ask all of
you just as a courtesy that if you have anything on
that rings or otherwise makes noise, if you could
turn off at least that part of i1t. We would
appreciate it.

We ask that you not make comments, at least
not above your breath, during the session or yell
out questions from the audience, please.

I want to start this morning by thanking the
staff from the FTC and from the Department of

Justice Antitrust Division for their incredible work
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over the course of the last year iIn putting together
27 Section 2 hearing sessions over the course of the
year.

These things have gotten to the point where
I think they go so well and so smoothly that you
forget how much work is going on behind the scenes.

But | see Pat here and Bill Cohen and Gail.
They can tell you all the work that has gone on
behind the scenes. We are truly grateful for their
contributions.

I also want to express my appreciation to
the 130 panelists we have had over the course of
these sessions. They have made an incredible
contribution to these hearings.

I wanted to convene the hearings because it
seemed to me that the debate over where we should be
drawing the permissible lines for conduct by firms
with market power needed something of a boost.

I was a little bit worried that it might be
getting stuck. It seemed like we were drawing
lines, to be sure, but we were drawing more like
battle lines around certain tests or certain
arguments.

And our hope was that through these hearings

we could i1dentify or highlight areas certainly of
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broad consensus iIn enforcement against single-firm
conduct and then also draw out the areas that
require further rigorous analysis and guidance.

So starting with the opening session on June
20th, we have held hearings on a wide range of
conduct, from predatory pricing to exclusive dealing
to bundled and loyalty rebates and the whole
spectrum, as well as sessions on monopoly power,
remedies, market definition.

We also held a session on empirical
research, during which we heard about the research
that exists on Section 2 areas as well as areas
where further research would be helpful.

We held a session on international
perspectives, where we heard from a number of
foreign competition agency officials as well as
practitioners and academics in the fTield.

We held a session on business history in
which we examined some of the more important
monopolization cases of the past century.

We had a session on business strategy so we
could learn more about what business schools are
teaching future business leaders and executives,
what they are teaching them and how that could

ultimately iImpact competition and conduct.
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I had hoped, as you all know, from the very
beginning that we could get a fair amount of input
from the business community so we could actually
really think about certain types of conduct, why
Tfolks are engaged in it.

And 1 was pleased that we were able to hold
two out of town hearings this time, get outside the
Beltway. We held a hearing in Berkeley, California
and Chicago, Illinois, which 1 was very pleased
about.

Through all this, we have endeavored to
select panelists that could provide a wide diversity

for us of viewpoints on these important topics.
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probably know who they are, but I"m going to tell
you.

I will start with four of the panelists who
I will introduce. Tom will introduce the others.

I will introduce all the former FTC folks,
and Tom will introduce the former DOJ folks plus
one.

I was thinking what we might do iIs have them
duke 1t out. Maybe we can solve all the problems.
We have a new form of clearance agreement of some
sort.

So to my far right is Susan Creighton.

Susan i1s a partner at the Wilson Sonsini firm after
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the FTC and also at the Office of Management and
Budget. He was a cofounder of the Progress and
Freedom Foundation. And he is also someone willing
to play golf with me.

Tim Muris -- I can"t introduce Doug because
he used to be at DOJ. Sorry, Doug. So did I.

Tim Muris will be here. We knew that he
would have to be a little bit late today. 1 will go
ahead and introduce him anyway.

He i1s a George Mason University Foundation
professor of law, of counsel at O0"Melveny & Myers
and a co-chair of that firm"s antitrust practice.

He also, of course, served as chairman of
the FTC until 2004. And in his previous life in the
"80s was director both of the Bureau of Competition
and the Bureau of Consumer Protection.

Tim will be here later this morning.

Finally, to Tom"s left we have Bob Pitofsky,
the Joseph and Madeline Sheehy professor in
antitrust and trade regulation law at Georgetown
University Law Center, where he formerly served as
dean.

He 1s also counsel at Arnold & Porter and
formerly chairman of the FTC, prior to Tim Muris, of

course.
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We have a lot for which we are grateful to

Bob, but one I think is that Bob really
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an extraordinarily important topic.

I have long viewed this, along with I think
Judge Posner who said this as well, really to be the
most challenging area of antitrust enforcement in
many ways, because large dominant firms can impose
very significant costs iIn terms of consumer welfare.

It is also the most difficult area In which
to avoid making mistakes as a government enforcer,
both in terms of condemning conduct that actually
can be beneficial, and even if you find a problem,
in crafting remedies that will fix the problem
without doing more harm than good.

And whille 1 do agree that there are many
areas of consensus at least within the United States
in this area -- and I think the hearings have done a
good job of highlighting some of those things -- 1
also think there are some very important issues that
remain open.

And I™"m optimistic with the wide range of
experience and talent that we have had, the benefit
of economists, lawyers, business people, academics,

and certainly with the degree of experience and

die wisresolvhinct ightin 15by 1:00e pane remain open.
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discussion, which we have a lot to cover in a lot of
very -- 1t seems like a long time, but I have a
feeling it will go quickly.

So let me just move to the introductions.

I will start off with introducing Doug

Melamed, who is a partner and co-chair of

WilmerHale®s -- do you say WilmerHale?
MR. MELAMED: I am supposed to.
MR. BARNETT: -- antitrust and competition

department and former Deputy Assistant Attorney of
the Department of Justice®s Antitrust Division,
where he had a little bit of experience In some
Section 2 matters.

And then over to my left is Jim Rill, who
I*m sure everyone knows, who Is a partner at Howrey
and the former Assistant Attorney General of the
Antitrust Division.

To his left is Rick Rule, who is a partner
at Cadwalader, Wickersham & Taft and also a former
Assistant Attorney General at the Antitrust
Division.

And down at the left is Greg Sidak, who i1s a
visiting professor of law at Georgetown University
Law Center and a founder of Criterion Economics.

He served as the deputy general counsel of

For The Record, Inc.
(301) 870-8025 - www.ftrinc.net - (800) 921-5555



© 00 N o o A~ W N PP

N N NN NN R B RBP B R R RB R B
a A W N B O © 00 N O O b~ W N F O

13

the FCC and senior counsel and economist to the
Council of Economic Advisors over in the executive
branch.

So welcome to everyone. And with that I say
why don"t we get to it.

In terms of format, Debbie and I thought we
would basically play tag team in terms of who will
lead off each topic, with the idea, however, that
each of us will jump in as seems useful.

And we are going to start off with the first
topic being general standards and issues.

I will ask the very first question iIn the
broadest possible form, which is I would like to ask
which one or two issues -- and I would ask no more
than two to keep i1t short -- that you think are the
biggest problems or concerns facing antitrust
enforcement today in the area of Section 2 that we
should try to address in the report that comes out
of this.

To start off, why don®"t I ask Jim Rill to

MR. RILL: Thank you, Tom.
Let me say 1t is an extraordinary honor to
be here on this panel of august personages and to be

invited to participate.
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I think one i1ssue stands out in a claim
being addressed in the report, and 1 emphasize
report, not necessarily guidelines, but an
analytical report -- hopefully with some sense of
conclusion and advocacy -- and that is the area of
bundled pricing and loyalty discounts.

The area has abounded in some confusion ever
since the LePage®s-3M decision. There are several
court decisions on the way up that may add clarity
or possibly further confusion to the issue.

But trying to provide advice in that
particular area is daunting. 1 think that there are
a number of solutions out there, or at least
potential solutions out there as we get Into more
the merits of the discussion today.

But 1 think those particular areas are ones
that really stand out above the others in looking
for a detailed analysis and what 1 would propose to
be a report, which 1 earnestly hope is forthcoming
as a results of these hearings.

MR. BARNETT: Thank you.

Bob, would you like to give us your
perspective?

MR. PITOFSKY: Thank you.

It is very similar to Jim.
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We talked about whether we could reach
consensus. | suspect the best chance we have of
reaching consensus is on the issue of what is the
most pressing set of issues facing antitrust, and I
think it i1s defining exclusionary behavior under
Section 2.

I think it Is a set of issues that iIs most
confusing, hard to predict, hard to counsel, hard
for judges to deal with.

Some people will hold out for the Robinson
Patman Act, but I don"t quite think that is really
the toughest set of questions.

And as we will discuss today, what sort of
rule should we build on? Is it the balancing test
that was unanimously adopted by the Court of Appeals
in Microsoft and echoed 1 think in Aspen, or these
unitary tests. We all know the balancing test has
its flaws i1n terms of unpredictability and
difficulty in implementing in the context of a legal
proceeding.

But should we look for a unitary test, which
people understandably and with my admiration have
tried to come up with -- sacrifice of profits,
driving out a less efficient competitor and so

forth.
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I will give away my bottom line right now.
I think the unitary tests, much as I admire the
creativity of them, don"t work, do more harm than
good. And therefore, I would stick with the
balancing test.

But I think that"s what a lot of our
discussion this morning should be directed toward.

MR. BARNETT: Doug?

MR. MELAMED: 1 think the most important
thing that can come out of these hearings would be
an explicit clarification or articulation of the
purpose of rules about exclusionary conduct.

I had occasion before coming today to look
through some of the summaries of the hearings that
you have held thus far. 1 haven"t read all the
testimony. But 1 did look at the summaries.

I had the impression that 1t was like an
unbounded exercise for a public policy class at the
Kennedy School.

There are all sorts of people with all sorts
of views about how to address tying, exclusive
dealing, predatory pricing, whatever the topic is,
unstated often in the dialogue, and I think often
explaining the disagreements among the parties, were

differences in assumptions about the purpose of
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antitrust.

Is 1t consumer welfare? 1Is i1t total
welfare? 1Is i1t dynamic analysis? Is it static
analysis? And so forth.

This problem doesn™t arise in cases of
collusion, because iIn these cases, 1 think both the
normative and the analytical converge on the
understanding that the issue is, does the
arrangement increase or decrease the output of the
parties to the agreement.

In exclusion cases, we are often dealing
with a trade-off between the efficiency benefits to
the defendant and the exclusionary impact on rivals.
And 1 think we don"t have a clear understanding of
what the antitrust objective is dealing with that
trade-offT.

My own view is that none of the sort of
economic factors mentioned above i1s a sufficient
statement of the objectives. If you look at the
cases, and I think the cases are wise iIn this
regard, you see, of course, Trinko, saying that
monopoly profits can be a good thing.

More important, 1 think, you see some of the
earlier cases, Grinnell and ALCOA, cases that say iIn

effect quite explicitly that, 1T a monopolist gains
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his monopoly power by skill, foresight and industry,
that"s okay.

Those cases embrace a normative proposition
that 1s very important to the fact that antitrust
has been supported by the political system in this
country for 120 years. That normative proposition
is that if the conduct is permissible, in some sense
defined without regard to i1ts consequences, It"s
okay .

So what we have to do on the conduct
element, exclusionary conduct, is to focus on the
quality of the conduct defined without regard to its
impact on consumer welfare or dynamic welfare or
whatever.

It happens, I believe, that 1f you do that,
you are adopting, at least if you do it the way 1
would do 1t, what works out to be a very good proxy
in the real world, given the problems of
administrability and so forth, for achieving the
economic objectives.

In any event, 1 think you cannot focus just
on the economic objectives. You have to identify
clearly the normative objectives of exclusionary
conduct law.

CHAIRMAN MAJORAS: Anybody want to take that
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on in terms of whether that is enough, whether
looking at the conduct of the defendant rather than
the 1mpact on consumers or competitors is adequate?

MR. PITOFSKY: I already said I™m
uncomfortable with that. It puts the focus in the
wrong place.

My concern is not the behavior of the
monopolist, the defendant. 1 thought antitrust laws
were designed to advance and I think the bottom line
IS, consumer welfare.

IT you are looking for consumer welfare, 1
think 1t is relevant but not dispositive to know
what the intent of the monopolist is and what the

nature of 1ts conduct is.

/ st w 12m4 1oickeiiKsppppppppppppptaurmtol
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response to Bob, just a question?

Bob, it a firm builds a better mousetrap and
as a result obtains enduring market power, and the
effect of the enduring market power is overall to
make consumers worse off than they would have been
iT they never built the mousetrap, do you condemn
that conduct because --

MR. PITOFSKY: How do consumers come out
worse off in the face of a better mousetrap?

MR. MELAMED: My mousetrap iIs 5 percent
better than the iIncumbents®, 1 drive the incumbents
all out of business; after they leave, | raise
prices 5 percent. It is easy to think of
hypotheticals where consumers are worse off.

MR. PITOFSKY: That"s superior skill as far
as I"m concerned and 1 don"t have any problem with
it. But 1t"s not the typical case.

MR. BARNETT: 1I"m not sure we have so much
disagreement.

Rick, you want to jump iIn?

MR. RULE: Sure. 1 am for once to the left
of both Doug and Bob. And perhaps 1 wouldn"t say it
is one of the few times, because I actually agree
with them a lot.

But I think 1 agree with Bob probably
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wholeheartedly, | guess. 1 said this before.

I worry about the unitary approaches to
single-Tirm conduct. |1 think 1t creates a lot of
ISsues.

My own personal view is, as | said before, 1
don®t think the world would be a terrible place
without Section 2 of the Sherman Act, because 1
think most of the conduct that is worthy of
condemnation can be attacked through various other
legal means.

So to me, I would say the biggest issue is
cabining Section 2 and focusing it.

The problem with the unitary standards is, |1
think, they presume a sort of capability of
regulators and enforcers and courts to distinguish
efficient from inefficient conduct that just doesn"t
exist.

I think that I have always been very
impressed by some of the writings of Judge
Easterbrook and particularly the limits of
antitrust.

And the fact is, if you look, 1 think,
historically at tests that put a burden on a
defendant to justify its conduct as efficient,

inevitably the courts find 1t very difficult to
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agree or to see an efficiency.

So 1 think the focus really ought to be on
whether or not there is exclusion, foreclosure, or
whatever you want to say of competition.

I don"t think that is a sufficient condition
to condemn something, but I think it iIs necessary.

It may be that the foreclosure, or the
exclusion i1s due to the fact that there iIs a better,
more desirable mousetrap, and that is an efficiency
defense, and 1 think there ought to be allowed an
efficiency defense.

But 1 think that an absolutely necessary
condition iIs market power on the part of the
individual and exclusion of competition.

The last point that I would make that 1
think is often left unsaid In these sorts of
discussions but 1 think Is very important, when you
are talking about going after unilateral conduct and
you don"t have an agreement, you don"t have all the
issues that 1 think, quite rightly, warrant
antitrust enforcement when you are talking about an
agreement. When you are talking about going after
unilateral conduct, you are essentially talking
about the government regulating behavior of

individuals, maybe companies. But i1t is unilateral
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action.

And there, 1 think, we as a society, given
the way we are organized, should be very concerned
not only about the adverse economic effects, the
false positives, but also about the impact on
liberty, on creativity, and on all of the benefits,
not only to the economy, but also to our political
life that individual freedom and liberty bring.

CHAIRMAN MAJORAS: Susan, you were going to
make a comment before Rick.

MS. CREIGHTON: That"s all right. 1 can
encompass 1t in my remarks, which was I have sort of
a 1 and 2A and B. Hopefully that is not breaking
the rules.

So the fTirst point and 1 think actually
maybe directly in contrast to Doug, the Tirst thing
I would love to see come out of the report is an
affirmation that the principle that I think
underlies the rule of reason both for Section 1 and
Section 2, which is consumer welfare as sort of the
touchstone for our analysis, should be really the
governing principle in terms of what we adopt for
specific rules for conduct under Section 2.

I think, like Bob, I"m not saying we can

come up with a single unifying test that would cover
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all that type of conduct. But I believe that we
should be assessing the particular tests that we
adopt with respect to particular conduct in terms of
whether or not it does maximize consumer welfare and
iIs consistent with the rule of reason.

So 1 would use something like the Microsoft
test as sort of our default unless and until we can
conclude with respect to particular types of
behavior that there is another type of test that we
have In predatory pricing that more specifically
advances the balance of maximizing consumer welfare
for that particular type of conduct.

The second thing that 1 would like to see
come out of the report, and this may be a little bit
outside the direct question of the adoption of
substantive rules under Section 2, is | think that
there are two powerful ways in which our analysis of
Section 2 substantive standards gets distorted by
things that don"t directly relate to the merits of
Section 2 liability, which is, first, the prospect
of treble damages in private litigation, and the
second is the question of the scope of privileges
and immunities.

I think just as in our analysis of patent

reform, 1 think many people in the antitrust
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1 community thought it i1s important not to remedy

2 problems with the patent system by adjusting

3 antitrust.

4 In the same way, 1 think i1t would be

5 important to try not to distort our analysis of

6 substantive antitrust analysis because of the fear
7 of treble damage liability, and if there is a

8 perspective that that is influencing or has a

9 powerful negative effect in terms of how Section 2
10 is being applied, that the agencies 1 would
11 encourage to address that head on as something that
12 Congress needs to address.
13 And in the same way, on sort of the opposite
14 side, | think that the ever-expanding scope of
15 privilegnco oe wngea Oe3at theiabilirt opeoplage of

6 2 ptffecconduchat thaof thwiaust would sjffece of

7 w Section 1 prablyin thendilagbiglegt den trateof
8 t to theiabilirt ot the agenciee effeatilyin of
911 forcthe ainrust ti cpeantativconduchss.

2013 T thaalsost would an sutheg ot the agencis.

21 8 t t si tifyheg o Congresco oeg ot thencotess.

2213 MR. BARNETT: Nohat hrbeing loort osupimpos.

2 13 eg oahendilagngefpliin rust.

2 4 fe, can turnds to sliouglyimohererspefpct.

2 15 qu ructide, gu re3awhich 1do you | think that tredy
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should be particular safe harbors, maybe conduct
specific or conduct-specific safe harbors under
Section 2, and 1f so, what are a couple of the areas
you would focus on?

I don"t know iIf -- Greg or Jeff, you haven"t

jumped in yet. If you want to tackle that one

initially.

MR. EISENACH: Let may say two things.

First of all, in myn-Ggv, we have missed the
biggest issue iIn the room, and It is not in the
room, It is a couple thousand miles away across the
Atlantic and across the Pacific.

I agree with Jim, the LePage®s decision
was -- what does Obi-Wan Kenobi say -- a powerful
disturbance in the force, and we all felt that
something bad had happened.

But that was a perturbance In a vastly more
settled pond than what we see going on around the
world.

I think reading the Article 82 Green paper
IS In many ways an exercise in cognitive dissonance
for American antitrust professionals.

I guess if | were to suggest a number one
priority, both from a substantive perspective and

from the procedural perspective of venue shopping
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and so forth, one of them has got to be trying to
continue the process of achieving convergence in the
major antitrust venues around the world. The EU is
not alone.

So I didn"t want to let that go.

The second thing is that it seems to me that
the dichotomy between safe harbors and presumptions
on the one hand and a complete consumer welfare
approach on the other hand is a false one, and 1
think it i1s captured in Doug®"s comment.

The question that Doug leaves me with 1is
what i1s the underlying analytical basis of the rules
that we do adopt? |If it is not a consumer welfare
standard, then I don®"t know what it is.

I think our current safe harbors are quite
unsophisticated ones In many cases. |1 find it
inexplicable that 40 years after we began departing
from the structure conduct performance paradigm, we
are back at a point where the share of the number
one firm is somehow the proposed safe harbor in the
first step of a market power test.

I don"t know what 75 percent or 50 percent
or 40 percent means out of context. And surely we
can state the safe harbors iIn more sophisticated

ways.
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But 1t does not seem to me that there is any
necessary conflict between a safe harbor test or a
series of safe harbors or presumptions on one hand
and a consumer welfare analysis on the other hand.

Had Microsoft had some legitimate business
purposes for some of the conduct for which i1t was
found liable in the Court of Appeals ruling, It
might not have been found liable.

That"s a good example, 1 think, of a
presumption for a safe harbor which very much is
within the context of the whole rule of reason
analysis.

CHAIRMAN MAJORAS: Can 1 just follow-up on
that for a second?

I would like to see what others think about
that.

When we look at what the Court of Appeals
did in Microsoft and we talk about i1t as a balancing
test, | have always looked at it as a weighted
balancing test.

I think we are right about this. If you
read, as the Court of Appeals went through every
allegation of conduct, any time Microsoft put up any
plausible business justification for it, that ruled

the day and that was the end of it.
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It was just, 1 think when Microsoft said
""no, actually we didn"t do those things,”™ that then
the court said ""oh, yes, you did, and because you
said you didn"t, you didn"t put forth a
Jjustification, therefore you lose on that one.™

It seemed to me the balancing test was
pretty weighted.

What do people think about that? Does that
make you feel better or worse about If the so-called
balancing test ended up sort of dominating in this
area going forward?

I know Doug is dying to weigh in.

MR. MELAMED: 1 think you are completely
right that the Microsoft Court never in fact
balanced.

In the two instances | believe it found that
there was a legitimate justification, and that was
the end of the analysis. Microsoft won.

In other iInstances, eilther because Microsoft
didn"t advance a justification or the court rejected
it on the facts, Microsoft lost.

Let me comment on this idea of balancing
rule of reason In Section 2. It i1s a meaningless
concept. It iIs at best a throwback to the Chicago

Board of Trade case.
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In collusion cases, we know that rule of
reason means, did the agreement increase or decrease
the outcome of the parties to the agreement.

There is no metric, no meaning to rule of
reason, where you have both benefits and harms and
you are trying to balance them or, in Hovenkamp®s
terms, assess proportionality.

As to safe harbors, 1 agree with Rick.
There ought to be a safe harbor where the conduct
did not exclude rivals or create or maintain
monopoly power.

And on the other extreme, 1 think that cheap
exclusion and other forms of naked exclusion, iIn
which there is no efficiency you can condemn the
conduct 1T it excludes rivals and Injures
competition, without more.

But to talk about rule of reason or
balancing as a solution to the problem where you
have both benefit and harm 1t seems to me is
nonsense. And 1 don"t think any court does it.

My experience is that courts find either a
justification, In which case defendant wins, or no
justification, iIn which case plaintiff wins.

It seems to me talking about rule of reason

IS an empty vessel that leads courts to do what the
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agreement that enhances your ability to distribute
your product, you have the efficiency gains to you
and the exclusion to me and the consequences for my
customers.

I don"t know of an algorithm that makes any
sense for weighing those two against each other.

MR. BARNETT: Rick.

MR. RULE: The only point 1 would make is
that, In this case, you are both right, 1 would say.

Bob"s observation is sort of fundamentally
true about antitrust. Inherently in antitrust, you
are trying to balance harms to consumer welfare
against gains to consumer welfare.

I think Doug is right in the sense that it
becomes infinitely more difficult to make that
operational in a Section 2 context for a variety of
reasons.

So 1 agree with Doug that there is a need in
light of that to look for, if you will, operational
rules that incorporate that sort of insight of
balancing, but i1t Is done in a way that courts can
actually manage.

You could argue that maybe they didn®"t do
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perhaps obvious reasons.

I think a lot of the company®s
justifications were given the back of the hand,
frankly.

But 1 do believe that -- and I think this 1is
pretty consistent In Section 2 -- there i1s this
tendency, although it is a very difficult hurdle for
defendants to get over, but It defendants can show
that their conduct has a legitimate justification
for 1t, i1t typically is a good defense to a Section
2 claim, regardless of its Impact.

I think that is probably an appropriate way
to approach it. Maybe Doug agrees with that.

The concern 1 have always had with a lot of
these tests is that at the end of the day, you have
to conclude that the conduct actually does exclude
somebody .

One of the reasons that you look at the
number one firm"s market power, 1 would say, iIs a
legal reason. Section 2 talks about monopolization,
for better or worse.

That concept, other than a firm"s market
power and its position relative to its competitors,
is meaningless. You have to give some meaning to

the law. That is what the law is.
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That"s the single basis for attacking
unilateral behavior.

MR. PITOFSKY: The sentence was there are a
number of reasons why the rule of reason works iIn
many areas of antitrust but not Section 2.

I would be curious as to what those other
reasons are.

MR. RULE: If I said that, I"m not sure --
I think the concept of reasonableness is the
appropriate way to approach it.

The question of what the rule looks like in
Section 2 i1s more difficult.

One, 1t 1s more difficult because, unlike
Section 1 where you have an obvious target which is
an agreement that is In some way explicit between
two parties and you can look at it, in Section 2,
the conduct is not that explicit. It tends to be
implicit. It i1s something a company has done
unilaterally.

It is also very difficult to extricate It
from all the other competitive conduct that a
company engages in and evaluate i1t that way.

You have the fact that intent evidence, iIn
my opinion, Is completely worthless iIn this area,

because you can®t distinguish intent evidence that
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shows a desire to be vigorously procompetitive or
vigorously anticompetitive.

You also have the fact that -- and this was
really Doug®s point, which was perhaps his principal
point -- unlike Section 1, where you can look and
say, "‘okay, gee, we have an agreement and what does
it do to market power, does it create i1t, Is It an
exercise of market power?"

In Section 2, it is always indirect. First
off, we don"t condemn a company unilaterally from
exercising market power.

One of the things that"s interesting about
Trinko 1s the point the court makes that, rather
than condemning a monopolist for charging monopoly
price, we actually want him to do that because
that"s his reward if he has gotten it through luck,
skill or foresight in doing it.

So instead, in a monopolization case, what
you are looking at is some sort of indirect impact
because there i1s an adverse effect on a competitor,
which you then have to translate into some impact on
consumer welfare.

Then you have to compare it with the
procompetitive benefits. That"s very difficult.

That goes sort of to Doug®s point.
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There is no algorithm for making that
comparison that I"m aware of from economists.

Instead, you have to try to develop rules,
whether they are safe harbors, whether they are sort
of general market power screens or something,
because 1 think saying that you are going to
directly measure and balance the procompetitive and
anticompetitive effects i1s probably fooling yourself
and the courts because it is not really possible.

Instead, you have to come up with rules that
are directed to trying to make that balance but
probably in some kind of gross fashion.

CHAIRMAN MAJORAS: I have a question about
the safe harbor concept.

Before I do, Greg, you have been so patient
down there. Is there anything you want to add on
any of these topics?

MR. SIDAK: I was going to go off iIn a
completely different direction.

Okay. 1 think that one of the big questions
that Section 2 poses iIs whether the jurisprudence in
this area is robust with respect to alternative
objective functions of the firm, alternative revenue
models, alternative production technologies.

By that, I mean suppose you change the
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assumption that a firm is a profit maximizer. Does
our existing jurisprudence on predatory pricing, for
example, give us much guidance?

It is not such a hypothetical question. For
example, the U.S. Postal Service Is now subject to
antitrust -- 1t has had i1ts antitrust immunity
lifted with respect to products that are not within
the statutory monopoly.

The last time I checked, the U.S. Postal
Service was not a profit maximizer.

With respect to revenue models, implicit in
a lot of the discussion we have had so far is that
we are talking about product markets that are pretty
easy to get our arms around, relatively mature
products.

What 1Tt we are talking about some of the
kinds of products and services that are at the
intersection of the Internet, telecommunications,
financial services and the like, where you have
multisited markets, you have multiproduct firms.

We can all agree that consumer welfare is
what we are trying to maximize. But which
consumers?

A given business practice may result in some

service being given away for free to one set of
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consumers. And that clearly benefits them. But is
there an adverse effect on some other set of
consumers?

So I think the consumer welfare objective is
just the beginning of the analysis.

When we are looking at some of these more
complex markets with multiple sides or firms that
are multiproduct firms, in which they may be
subsidizing a particular product in order to
stimulate the network effects and then with respect
to the production technology point, I think that
antitrust jurisprudence, compared to the traditional
law and economics of sector-specific regulation is
not very agile with respect to multiproduct firms.

I think this is one place where the
Europeans actually have shown some greater skill
than American courts.

In a case like the Deutsche predatory
pricing case in the EC, where they explicitly
recognized the multiproduct nature of the firm and
had to calibrate the predatory pricing rule to
reflect the fact that there were multiple products
involved.

So they used Jerry Fowell-Haber-"s

combinatorial cost test to try to establish what the
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appropriate price floor was for the particular
service In question that was allegedly being priced
below 1ts cost.

So I think that the robustness of Section 2
jurisprudence across these different economic
dimensions iIs an important issue.

The other really big thing -- and 1 will
stop here -- i1s remedies and evaluation of the
efficacy of enforcement and of particular remedies.

We don"t have much of a tradition. 1°m not
sure we have much of a tool kit for knowing whether
we are systematically improving or reducing consumer
welfare over the long haul.

Much of the discussion about whether one
kind of rule is better than a different kind of rule
i1s really a question of are we minimizing the sum of
type 1 and type 2 errors under one approach rather
than another.

I don"t know how we can possibly answer that
question unless we have some sort of time series to
look at.

Lawyers, that"s not their stock In trade to
do that sort of thing. It is a very difficult task
to undertake.

CHAIRMAN MAJORAS: I agree with you on
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remedies. [I"m looking forward to discussing that
further with you.
I know Jim Rill was going to make a comment.
MR. RILL: I would just as soon follow-up if
you are go