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Most of you are probably more familiar with the FTC in your role as consumers than as
lawyers, judges, accountants or financial professionals. If you registered for the Do Not Call
Registry and now enjoy dinner uninterrupted by telemarketers, well, the FTC isresponsible for
that. If you monitor your credit by getting afree credit report every year, the FTC brought that
to you, too. Or if you've used the yellow Energy Guide label to help buy a major appliance,
that's also us. However, given that many of you are not as familiar with the agency in your
professional capacity, | want to start with a quick overview of what the FTC is and what we do,
before | turn to current consumer protection issues and our bankruptcy work.

In 1914, Congress created the FTC as part of its battle to "bust the trusts." Our consumer
protection mission did not fully appear until 1938 when Congress passed a broad prohibition
against "unfair and deceptive acts or practices.” Those laws, along with many other rules under

the agency's purview, give us the unique distinction as the only general jurisdiction federal

! The views expressed here are my own and do not necessarily represent the views of the
Federa Trade Commission or any Commissioner.
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consumer protection agency. Our mission and actions are determined by a set of five
Commissioners, representing both political parties. Each Commissioner is nominated by the
President, subject to Senate confirmation, and serves a seven-year term.

The Agency is divided into three bureaus — the Bureau of Competition, the Bureau of
Economics, and the Bureau of Consumer Protection. | serve as the Director of the Bureau of
Consumer Protection, which does the most of the agency's bankruptcy work. In the Bureau of
Consumer Protection, we accomplish our mission with three tools: law enforcement; consumer
and business education; and rulemaking.

Today, I'd like to share some of our current priorities — several of which relate to issues

you may find in both individual and corporate bankruptcy cases.

Mortgage assistance relief scams

One area of particular concern to us has been mortgage assistance relief scams. | am sure
you have seen the ads: companies promise to prevent foreclosure or obtain aloan modification
in exchange for a hefty up-front fee. Inredity, they do little but collect the fee.

The FTC has launched an aggressive enforcement initiative against these pervasive,

pernicious scams — bringing 32 cases against more tha



cleaning up the mortgage marketplace. Just last month, the Commission issued the final
Mortgage Assistance Relief Services (MARS) Rule. The Rule, among other things, includes a
ban on advance fees for mortgage relief services. Many, if not most, mortgage assistance and
loan modification services charge consumers alarge fee prior to providing any services. Under
the new Rule, this practice is prohibited, and those service providers can only collect afee after
they have provided the service they advertise. Specifically, the mortgage relief service must
give consumers awritten offer from their lenders and the consumers must accept that offer prior
to collection of afee. In addition, the Rule requires mortgage relief companies to disclose key
information to consumers, like the fact that the lender may not agree to change the loan, and that
if acompany tells consumers to stop paying their mortgages, the consumers could lose their
homes and damage their credit ratings. The advance-fee ban will take effect on January 31 of

next year. The Rule'srequired disclosures, however, will be effective this December 29th.

Job and grant scams

Given the current economic condition, it is no surprise that lately we have al'so seen arise
in job and grant scams. These scams promise grant money or guaranteed employment in
exchange for a payment. After making the payment, consumers very rarely hear back from the
soliciting company.

To halt these scams, in the last year, the FTC has coordinated two major law enforcement
sweeps — Operation Short Change and Operation Bottom Dollar. Along with our state and
federa partners, we collectively filed over 190 law enforcement actions.

Moreover, to help consumers protect themselves, the FTC released two videos. Thefirst

features aformer scammer who hawked phony business opportunities and served prison time for
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deceiving investors. The second video — available in both English and Spanish —warns
consumers against paying anyone who promises to find them employment. Monster.com and
Craigslist both link to the video on their sites, and Microsoft Bing has worked with the FTC to
have public service announcements, with alink to ftc.gov/jobscams, pop up when key terms are

searched.

Consumer debt collection

As economic conditions impact an increasing number of consumers, we have also seen
an increase in consumer debt collection efforts. While most of these efforts are lawful, others
arenot. Thelaw isclear that debt collectors may not deceive, harass, or abuse consumers. In
2009, the FTC received nearly 120,000 complaints from consumers about the conduct of debt
collectors — more complaints than the agency received about any other single industry. This
number istroubling, and the Commission will continue to make enforcement of the Fair Debt
Collection Practices Act (FDCPA) apriority. As| will discuss later, we recently intervened in a
bankruptcy case to ensure consumers would have all of the important protections contained in
the FDCPA as part of a Trustee's proposed collection on accounts.

Unfortunately, we have too many instances where debt collectors get any number of
things wrong in trying to collect the debt — they call the wrong person, attempt to collect the
wrong amount, or both. If you think thisis a problem only for small, unsophisticated collection
companies, you arewrong. Just thisfall the Commission settled a case against one of the
nation's largest debt collectors— Allied Interstate — because it was doing al of those things.
Allied Interstate now holds the distinction of paying the second largest civil penalty ($1.75

million) obtained by the FTC in a debt collection case.
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Consumer debt relief services

With credit card delinquencies at historic highs, we are seeing the emergence of many
companies that falsely claim they can reduce or eliminate consumers' interest rates or balances.
In the last seven years, the FTC has brought 23 cases against credit counseling firmsthat are
sham nonprofits, against debt settlement services, and against debt negotiators, whose practices
harmed many thousands of consumers.

In addition to suing the companies that promise, but don't deliver, these debt relief
schemes, the FTC recently amended the Telemarketing Sales Rule to curb deception and abuse
by for-profit providers of debt relief services. These amendments also prohibit such providers
from charging afee until they settle or reduce a customer's credit card or other unsecured debt.
This ban on advance fees protects all consumers who enroll in afor-profit debt relief service

after October 27, 2010.

Negative options

Another areathat we are keeping a close eye on is negative option marketing. | am sure
you are familiar with this practice; you may even have falen victim to a negative option scam.
It occurs whenever amarketer takes a consumer's silence as agreement to continue a transaction,
such as billing monthly for membership in an Internet discount buying club. While these offers
can provide benefits to consumers, they also pose a high risk of deception. Unscrupulous
marketers use negative options that are not adequately disclosed to trap consumersin a cycle of
recurring charges for goods or services they do not want and never knew they purchased.

For example, one business falsely claimed ties to Google in marketing a bogus

work-at-home scheme under names like "Google Money Tree," "Google Pro," and "Google
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about their online searching and browsing activities. The Commission is collecting comments

on "Do Not Track" and the other recommenda






therefore many consumers are not getting what they think they are paying for.

Consumer education

Because consumers are the first line of defense against fraud and deception, we place a
high priority on consumer education. Those of you with children may want to take alook at our
Net Ceteraguide, which gives you tips on how to talk to your kids about awhole host of issues,
from socializing on the Internet, to mobile phones (including both texting and sexting), how to
protect your computer, and parenta controls.

Additionally, earlier this year, we released an interactive video game called AdMongo.
It's designed to teach kids from third to sixth grade about advertising — how to recognize it and
how to think critically about it. In addition, we have countless guides to help consumers of all
ages evad uate offers ranging from credit counseling and debt settlement, to loan modification
services, to franchise and business opportunity offers, to car financing and leasing arrangements.
Check out ftc.gov and you'll find al these guides (and more) under our consumer protection and

consumer information pages.
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an inclusive process to determine what, if any, new rules might be needed to protect consumers,

particularly with regard to auto financing issues.

Bankruptcy issues

For those of you who have not represented clients in connection with a FTC action, | am
sure you are wondering what al this consumer protection talk has to do with bankruptcy. Well,
we actually find ourselves dealing with bankruptcy issues quite frequently. In general, the FTC
appears in bankruptcy casesin two ways. 1) to deal with claims related to a defendant in one of
our enforcement cases; or 2) to address issues that are core to our consumer protection mission,
which may or may not relate to our status as a creditor in the case.

Sometimes an individual or corporate defendant will file a bankruptcy petition in the
midst of defending an FTC enforcement or contempt action. Other times, defendants file after
we have obtained either alitigated or stipulated judgment. In either situation, our objectives
remain the same: 1) to preserve any interim orders, such as an asset freeze; 2) to protect our
judgments by contesting a debtor's discharge or by recovering assets; and 3) to protect
consumers from further harm from the debtor/defendant.

The FTC aso may have adirect impact on a bankruptcy case, or on services related to
bankruptcy proceedings and individual debtors, due to the very nature of our consumer
protection work. In the three examples | am going to discuss, the FTC acted on issues core to its
mission: 1) protecting consumers' privacy; 2) preventing false and unsupported claims on
consumer home mortgages; and 3) monitoring and reviewing practices in the consumer debt
buying industry. Before | get to those big issues, let's first talk about what happens when one of

our defendants files a bankruptcy petition.
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Preserving an asset freeze

In some enforcement cases, we obtain orders from the district courts freezing defendants
assets. When adefendant under such afreeze subsequently files for bankruptcy, issues can arise
that require the FTC to get involved in the bankruptcy proceeding. For example, in the Cynergy
Data bankruptcy casein Delaware, we recently intervened to protect frozen funds for victimized
consumers. Specifically, the debtor attempted to settle the claims of several of its payment
processors by moving frozen funds in the hands of one processor. The Commission objected and
the debtor and payment processor ultimately agreed to new terms that did not involve moving
frozen assets.

Protecting against discharge

In many of our enforcement cases, we are able to resolve our litigation with stipulated
ordersthat protect the FTC from discharge of its judgment in a pending bankruptcy matter.
Specificaly, for individual defendants, the stipulated orders include a separate order in which the
debtor agreesto except our judgment from his or her discharge under the fraud debt exception
(Section 523(a)(2)(A)). If the defendant/debtor continues to litigate in the underlying FTC case,
the Commission will use the findings in that case as the basis for an adversary proceeding and
litigate nondischargeability based on the fraud debt exception.

A few years ago, two debtor/defendants learned this lesson the hard way. In that case,
we filed an enforcement case alleging fal se representations by the debtorsin marketing their
purported invention promotion services. We won that case, but later filed a contempt action
against these two debtor/defendants and others. In the contempt case, we obtained a $59 million
litigated judgment. Two defendants filed for bankruptcy protection and fought us on

nondischargeability issues in their bankruptcy cases. In the first debtor's case, we prevailed on
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summary judgment by using both principles of collateral estoppel from the District Court's
ruling and evidence discovered as part of our enforcement and contempt cases. Shortly after that
victory, the second debtor/defendant agreed to a nondischargeability order.

Recovering a defendant's assets

In some cases, the FTC must take action in bankruptcy cases to collect on ajudgment —
including cases where a defendant tries to shelter assets by abusing the corporate form. For
example, we recently filed a complex adversary proceeding against alimited liability company
named Warwick Properties that had filed a bankruptcy petition. That LLC held titleto a $5
million, waterfront home on Mercer I1sland outside Seattle. The home was, of course, listed as
property of the debtor's estate, and the debtor estimated it had well over $1 million in equity in
the property.

The home al'so happened to be the personal residence of John Stefanchik, an individual
defendant in an FTC enforcement action. The Commission had a $17.8 million judgment against
Stefanchik for deceptively marketing a program to make easy money at home by buying and
selling promissory notes and mortgages. It turns out, the putative manager of the now-bankrupt
LLC was Stefanchik'swife. Inredlity, Stefanchik effectively directed and controlled the
activitiesof the LLC. To collect its judgment, the Commission filed an adversary proceeding,
asserting reverse veil-piercing and fraudulent transfer claims, against the bankrupt LLC,
Stefanchik, and hiswife. The proceeding is ongoing, but the FTC's goal isto recover whatever
equity remains in the home after the bank |oans and property taxes are paid.

Protecting consumers from harm

Finally, the FTC often appears in bankruptcy matters to protect consumers from harm

that may arise from the bankruptcy processitself. For example, the sale of a debtor's assetsin

12



bankruptcy may raise avariety of issues related to debt collection, competition, and privacy.

The FTC recently addressed atrustee's collection on consumer accounts receivablein
two separate cases. In thefirst case, the debtor's chapter 7 trustee requested permission to hire a
collections attorney to collect the debtor's consumer accounts. The debtor in the case, a
company named BlueHippo, filed its bankruptcy petition shortly after we filed our third
contempt action against it. This particular debtor had a history of offering financing and
lay-away programs for consumers to purchase computers, but then rarely provided the
computers. After numerous state Attorneys Generals and the FTC objected to the collection
process and proposed collections attorney, we obtained the Trustee's agreement not to collect on
accounts of consumers who failed to receive a computer. Furthermore, we obtained an order
from the bankruptcy court denying the trustee's application to retain that particular debt
collector, due in large part to the number of consumer complaints filed against the proposed debt
collector and the fact that those complaints raised serious questions about whether he was
violating the Fair Debt Collection Practices Act (FDCPA). The Court also ordered the Trustee to
consult with the FTC and state Attorneys General on any subsequent proposed collections agent
and to work with those law enforcement entities to ensure afair collections process.

In the second case, the FTC worked with the Trustee to halt collections from consumers
who never received the services promised by a debtor. The debtor in that case, Apply2Save,
operated a sham home loan modification business. It charged consumers $595 to $995, up front,
for supposed loan modification and foreclosure relief services. The vast majority of consumers
who enrolled in the Apply2Save program never received any assistance, and several consumers
have since lost their homes, due, in no small part, to the fact that consumers would often pay the

Apply2Save enrollment fee instead of their mortgage. Shortly after the FTC sued Apply2Save,
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its CEO and arelated entity named Sleeping Giant filed chapter 7 bankruptcy petitions. The
FTC worked with the chapter 7 Trustee to resolve the FTC's enforcement action. That stipulated
order contains provisions that prohibit any future collection of the consumer accounts — all of
which were included among the debtor's list of assets— and enters judgment against the
defendants in the amount of $4.1 million.

Privacy

As| mentioned earlier, the Commission is also concerned about protecting consumers
privacy. This past summer, FTC staff became aware of a potential privacy problemin an
individual's chapter 7 bankruptcy case. The debtor in the case was a man named Peter
Cummings — he was the former head of a magazine named XY Magazine, which was oriented
predominantly towards gay male youth and published from about 1996 to 2007. The magazine
contained articles on how to get into college, suicide prevention, and other topics of interest to
gay teenagers. XY Magazine also operated awebsite, XY .com, which featured the magazine
content as well as online profiles of its members as part of a dating service. Both the magazine
and website collected a substantial amount of persona information from their subscribers,
including names, street and email addresses, bank or credit card information, and personal
photos. The enterprise had amassed profiles of over 100,000 magazine subscribers and over
500,000 website members, but explicitly promised all its subscribers that their information

would not be sold, or otherwise made public, w
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of these profiles was at the very least troubling. To address the situation, | wrote a public letter
to Mr. Cummings laying out our concerns. In addition, we sent the letter to the founder's former
business partners as they were negotiating an asset sale with the bankruptcy trustee. Within

days, the U.S. Trustee's Office became involved and requested appointment of a privacy
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Over the last few years, the FTC has also found major problems in the flow of
information among creditors, debt buyers and collectors. Some of these problems lead to

collectors who try to collect from the wrong consumers, ma
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