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ANTITRUST SOURCE: In the time you have been at the FTC, has anything surprised you or has it

been as you expected?

BAYE: I’ve been pleasantly surprised by the level of interaction that I have with staff. I was a little

concerned originally about the geography of the Bureau of Economics. At headquarters, we have

just a handful of economists—basically just me and my deputies. All of our other managers and

Bureau staff are housed at our New Jersey Avenue office. But this concern hasn’t proven to be a

problem, and I’ve enjoyed the interaction.

It’s also been interesting to see the sorts of checks and balances that exist within the agency.
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and Congressional inquiries into gasoline pricing anomalies. I spent the first month or so when I

arrived focusing on the FTC’s Report on the Spring/Summer 2006 Nationwide Gasoline Price

Increases,2 and since then on a number of ongoing investigations. Our extensive Google-

DoubleClick investigation was time consuming. These sorts of antitrust issues have been inter-

esting, but I anticipated these demands on my time. 

I’ve been pleasantly surprised with the number of interesting issues that have arisen on the con-

sumer protection side. It has been an area that I have really enjoyed and have learned a lot about

during my short tenure here.

ANTITRUST SOURCE: Can you give us some highlights of the interesting issues on the consumer

protection side?

BAYE: Sure. One of the more interesting projects from an economic point of view was our FACTA
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ANTITRUST SOURCE: Thinking about some of the working papers put out by FTC economists, are

these articles a good reflection of the Bureau of Economics’ thinking on mergers and other

antitrust issues?

BAYE: There are five Commissioners and they’re the ones who have the authority to determine offi-

cial positions of the agency. So, for example, the BE working papers and working papers that staff

economists might publish in academic journals or disseminate through other academic venues



covery and investigation to help hone in to determine whether there is a reasonable basis for antic-

ipating potential competitive effects.

ANTITRUST SOURCE: Have you come across any situations in which the FTC sees one set of facts

and the merging parties see a different set of facts? And if so, how do you, as the Director,

resolve that apparent conflict?

BAYE: Conflicts over some facts are probably inevitable in any discussion. Some of these conflicts

arise because of informational asymmetries. For example, we may be privy to information from

third parties that we are not at liberty to disclose during the course of an investigation. This may

color how we interpret facts relative to the parties.

Obviously, we try to make sure that any differences are not based on misperceptions about the

economic landscape. 

ANTITRUST SOURCE: For those who are practitioners in this area, both lawyers and economists, what

advice do you have on how the merging parties can bolster their credibility or the relevance of the

facts that they’re bringing to bear when they come in to a meeting with FTC economists present?

BAYE: It is important to have as open a discussion of the facts as possible, and to confront the

underlying problems directly. For example, if the issue is whether a merger is likely to have sig-

nificant anticompetitive effects, it’s important to be up front with the types of data the parties have

to answer that question. I think a lot of people’s gut reaction is that there is some inherent value

to being secretive, and in my opinion that’s just a losing strategy all the way around.

Ultimately, it’s better to disclose relevant information before one reaches the litigation stage

because we are more likely to be able to amicably resolve a potential concern than by trying to

save information as some sort of secret bullet you’re going to shoot in litigation.

ANTITRUST SOURCE: Let’s talk about econometric evidence. What do you do in situations when a

transaction or the available data in a transaction does not lend itself to an econometric analy-

sis? How do you identify that situation? And what role does the Bureau of Economics play in that

situation?

BAYE: BE’s role is the same regardless of whether data is available for econometric analysis. My

view is that econometric analysis is just one potential piece of evidence that you might use in a

merger case. In fact, I would argue that in an ideal setting, econometric analysis or econometric

evidence is just icing on the cake.

Pound cakes don’t have icing, and you don’t have to have icing on every cake. But some peo-

ple mistakenly try to force an econometric analysis out of inappropriate data because they do not

recognize that not all cases or questions can be appropriately addressed with econometric

techniques.

In any event, econometrics is not a substitute for the facts of the case. Facts are necessary to

provide texture and context, thereby turning an otherwise abstract economic theory into a relevant

story. How well the facts fit the theory can be used as a qualitative test of the theory’s relevance

to the merger. If the facts of a case are not consistent with the underlying story, econometrics is

likely to be of little value in understanding the potential competitive effects of a merger. 

So, while econometrics is not a substitute for theory and facts, theory and facts can often be

used together as a sort of “test” of potential competitive effects. A number of additional tools and
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types of information, including merger simulations, advertisements, strategic plans, customer

reports, testimony and depositions of customers, and a host of other types of quantitative and/or

qualitative data can be useful.

These additional tools can be useful regardless of whether it is possible to put that icing on the

cake. For instance, in the Staples-Office Depot case some very sophisticated econometrics work

was done to identify the competitive effects of a merger between Staples and Office Depot. But

ultimately even absent that sophisticated evidence, there was evidence from advertisements that



not difficult for any first year graduate student to sit in front of a computer and run a gazillion

regressions until he or she ultimately finds some relationship in the data. What’s important to me

is whether or not those econometric specifications are based on a sound theoretical model that

is consistent with the specifications that are being run. That’s very important. And equally impor-

tant is that the econometric results are robust to alternative specifications or controls.

ANTITRUST SOURCE: In the Whole Foods-Wild Oats transaction, the FTC recently filed an appellant

brief appealing the district court’s denial of the FTC’s motion for a preliminary injunction. Can you

describe generally the role that the Bureau of Economics plays in deciding whether it makes

sense to file a motion like that?



Based on this work, the FTC filed a complaint and motions for a Preliminary Injunction to block

the merger because customers receiving discounts from regulated rates would likely pay higher

rates, postmerger. 

The district court granted the parties’ motion to dismiss the complaint on state action grounds

rather than the economic merits. As you know, the FTC appealed this decision, and recently the

parties abandoned the transaction while waiting for the court of appeals decision on the state

action issue. 

ANTITRUST SOURCE: To the extent that you know, was the Equitable Resources-Dominion transac-

tion one in which econometric evidence was important to the Bureau of Economics or was this one

that fell into the category of primarily relying on non-econometric evidence?

BAYE: We primarily relied on non-econometric evidence. As I mentioned earlier, there are a vari-







I think it’s a bit different for lawyers because legal frameworks differ across countries. I think a

lot of the differences that we have with Europeans, for instance, don’t so much stem from differ-

ences in the economics, but from differences in the legal frameworks and standards of proof. 

ANTITRUST SOURCE: When you’re interacting in this international context, how closely do you coor-

dinate with the Department of Justice or with other federal agencies or state agencies?

BAYE: Very closely. For instance, Dennis Carlton also participated in our EU Consultations. Prior

to his departure last week, Dennis served as my counterpart at the Department of Justice, where

he was the Deputy Assistant Attorney General for Economic Analysis in the Antitrust Division.

ANTITRUST SOURCE: We really appreciate your taking the time today to talk with us. Thank you very

much.

BAYE: Thanks so much for giving me this opportunity. It’s been a pleasure chatting with you.�
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