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necessary to rehash that great debate here,2 other than to observe, first, that actual antitrust

enforcement practice was never as polarized by party as popular rhetoric suggested and, second,

that in recent years even the rhetoric has cooled down as the areas of difference have narrowed

dramatically.3

We play the antitrust game between the 40-yard lines today.  The AAI still has an

unabashedly pro-enforcement agenda, but the AAI does not emphasize the political and social

content of antitrust.  It does not argue that efficiency is bad.  In fact, my experience in a

bipartisan agency like the FTC - - as both a minority and a majority member - - is that no one,
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case, there is evidence of what has happened in the marketplace to date, but it is still necessary to

weigh this outcome against a prediction of what is likely to have happened if the challenged

conduct had not occurred.

The chief tools for these predictions are objective historical experiences, the opinions of

people in the industry, other experts from the outside, and calculations based on various

economic models.  Of course, the past does not necessarily portend the future, inside and outside

experts are often mistaken,9 and economic models depend on initial assumptions that may or may

not reflect reality.  These uncertainties affect even predictions of the near term (a so-called

“static analysis”) but, obviously, things get progressively more difficult as you look further and

further ahead.  

In order to make the standards for antitrust liability predictable in an inherently

unpredictable world, we rely on rules of thumb or presumptions of varied strengths.  Price-fixing

or market allocation is conclusively presumed to be illegal; internal capacity growth or

expansion into new markets is conclusively presumed to be legal.  On the other hand, the once

conclusive presumptions against tying arrangements or group “boycotts” are now weaker, and

presumptions based solely on market shares have become weaker still.  Conversely, the common
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assumptions that supra-competitive prices will promptly be disciplined by entry, or that

predation is rarely successful, have been weakened.10

Obviously, ongoing research and debate could further modify these various

presumptions, or perhaps suggest other ones.  I do not know whether more aggressive or less

aggressive antitrust policies will emerge.  Given the uncertainties of predictions, it has been

argued that risks of over-enforcement are most serious because competition will ultimately erode

transitory market power gained when a strategy is mistakenly allowed, while the efficiencies lost

when a strategy is mistakenly prohibited are gone forever.11  This rhetoric sounds good but, in

my experience, efficiencies are rarely dependent on a single competitive strategy; one-shot

efficiencies (like some in a merger) tend to erode; and, in some industries, the existence of

market power may impede rather than speed competitive responses.  In any event, I do not know

how the issue could be resolved empirically.12  I may be particularly wary of over-enforcement

myself, but for a different reason.13
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B.  The Agency Problem

The fundamental assumption of current antitrust analysis is that a business enterprise is a

unitary entity dedicated to the maximization of profit.  This means that we assume there must be

a rational economic explanation for potentially troublesome conduct like acquisitions, restrictive

agreements or aggressive prices.  If there are no readily apparent short-term advantages, we

assume that there must be subtle long-term strategies in play.  These long-term strategies may

have effects that are either benign or harmful.  For example, we are likely to assume that a

manufacturer’s restrictions on dealer sales, with immediate adverse effects on volume and profit,

must have been designed to motivate dealers to do a better job in the long run.  On the other

hand, we are also likely to assume that a manufacturer’s sales below its own variable cost

suggest a design to drive out competition and facilitate price increases later on.

In the real world, things are not so simple.  In any enterprise, however large, business

decisions ultimately are made by a single individual or a small group.  These people have

monetary and non-monetary “profit” objectives of their own, which do not necessarily coincide

with those of the enterprise as a whole.  There are abundant illustrations of situations where the

individual incentives of employee agents can prompt conduct that does not maximize the profits

of their employer.  An understanding among competitors not to solicit business from a rival’s

best customers can make life much easier for some employees, even though it may sacrifice

short-term profits of the enterprise and risk horrendous long-term legal consequences. 

Participants in a cartel may not “cheat,” even if they could get away with it, out of perverse
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loyalty to the group.  A manufacturer’s employee, who depends on the goodwill of his dealer

customers, may facilitate dealer activities that are not only anti-competitive but flatly contrary to

his employer’s interests.  

Other employees may be overly aggressive.  An employee whose compensation depends

on sales volume may be tempted to get business below cost, particularly if it will hurt an

unusually irritating rival, without any concern about the likelihood of recoupment.  In fact,

people with a keen competitive instinct seem to derive as much satisfaction from a hated rival’s

losses as they do from their own company’s gains.14  At a much higher level, a CEO under

pressure from the Board, who has run out of good ideas or is simply frustrated by the demands of

day-to-day management, may seek the diversion of a spectacular acquisition that is unlikely to

benefit shareholders.  I have personally seen all of these things; companies are managed by

human beings, not robots.  

The “agency problem” means that corporate “intent” is an elusive concept and that

internal predictions of competitive consequences are apt to be particularly unreliable when they

are affected by personal motivations.  Practicality may demand that we ignore these individual

motivations, for the most part.  But, at the same time, it does not make sense to insist always that

certain conduct must be efficient or must be predatory, based on what would be rational for the
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entire enterprise.  It might even be useful to take another look at the automatic application of

vicarious criminal liability, or the enhanced penalties for concealment.  

C.  Non-Price Competition

When people in the antitrust community talk about competitive effects, they almost

always have price effects in mind.  An imaginary condition of perfect competition is the ideal

against which the real world is measured; markets are viewed as non-competitive to the extent

that prices deviate from marginal cost; and “quality” differences are an inconvenient nuisance if

they cannot be captured in a measurement of price or cost.  Market definition is the initial step

for the analysis in most antitrust cases, and markets are defined in the first place by an
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competitive potency of a new entity.  In the “merger wave” of the late 1980s (in contrast with the

much larger “wave” of the late 1990s), many transactions were so-called “leveraged buyouts,” in

which a company or group of individuals bought a much larger publicly-held company with

funds obtained by pledging the assets of the target company itself.  If there were no horizontal

overlaps between the buyer(s) and the target, there could be no effect on the number of

competitors or the level of concentration.  One competitor was substituted for another.  In the

1980s, when concentration statistics were strongly emphasized, such a transaction was viewed as

competitively benign, even though the surviving entity could be constrained by debt and unable

to compete as effectively in its market.  We pay less attention to concentration numbers today

but the competitive impact of financial strength - - pro or con - - is still not formally recognized

in our guidelines.  At the same time, this factor is closely scrutinized when the agency is vetting

a potential third-party buyer of divested assets.  Again, I am not sure why this is different.  

These are just illustrations of some perplexing issues we face in antitrust today, even with

a common agreement that economic principles should drive our decisions.  The basic problem is

that economics is not Newtonian physics, but we are nevertheless required to make binary

decisions up or down.  I cannot get away with a statement that I am 60/40 persuaded a particular

transaction will (or will not) have an anticompetitive effect.  In theory, the “reason to believe”

standard23 accommodates these feelings of fuzziness but a vote will often be outcome
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regulators do not have a roving authority to impose their own ideas about optimal economic

outcomes. 

I would not attempt to justify this opinion by reference to anything specific in legislative

history.  (You can, in fact, find support for a variety of views in the history of the antitrust laws.) 

The opinion is rather based on my belief that producer and consumer freedom is what Western

civilization is all about, and antitrust law (and consumer protection law) should be applied in a

way that respects freedom of choice.26  My particular preference for freedom may explain why,

at the margin, I may be somewhat more concerned about the risks of over-enforcement than the

sponsors of this event.  When in doubt, I would tend to leave the private sector alone.  This may

be just a restatement of the government’s burden of proof, but I think it is a little more than that. 

On the other hand, there are other preferences that pull in the opposite direction in some

situations.
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unlikely because they would not make economic sense for the entire enterprise, I also believe

that individually motivated predatory conduct is particularly unlikely to result in antitrust harm.
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The pros and cons of collective decision-making really merit a more extensive treatment. 

It obviously can be inefficient, and that inefficiency may be too high a price to pay when the

issues are black and white.  When we deal with shades of gray, however, I believe that the

process is likely to produce better outcomes.  It certainly nudges people toward the center.
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are inconclusive or point in opposing directions, and various default assumptions become

important.  This process should be familiar to anyone who has had experience with high-level

decisions in the business world - - except that we probably have less freedom to “fly by the seat

of the pants” than business executives do, because we often are required to defend our decisions
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responses will continue to be affected by varied value judgements and life experiences.  I have

not always agreed with the sponsors of this event in the past, and I am sure that we will continue

to have differences in the future, but I trust that we can always disagree with mutual respect and

goodwill.


