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you to the Information Economy Project  for putting together this terrific conference, 

and to Professor Tom Hazlett for the invitation to share my views.   

Today I woul d like to talk about competition and regulation in broadband 

markets from a consumer welfare perspective.  The consumer welfare perspective is the 

lodestar of competition policy and antitrust analysis generally, and of course, guides 

decision-making at enforcement agencies like the Federal Trade Commission (“FTC”) .  

Specifically, I hope to make the case for why antitrust is particularly  well suited for  

addressing the concerns raised in the longstanding  debate surrounding net neutrality in 

a manner that best serves consumers, and to explain why I believe the FTC’s core 

competencies as an antitrust and consumer protection agency make it  equal to the task.   

In doing so, I plan to highlight  several of the economic problems with the current 

regulatory scheme found in the Federal Communications Commission’s (“FCC”) net 

neutrality rules, and to discuss how antitrust’s “rule of reason” framework  can be used 

to analyze business practices in the broadband sector to separate socially beneficial 

practices from those that are harmful  in order to achieve the best result for consumers.  I 

also will  highlight some of the FTC’s institutional advantages in dealing with  issues 

related to broadband competition .   

But before I get too far along, I should mention that the views I express today  are 

my own and not necessarily those of the Commission or any other Commissioner.   
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With t hat disclaimer out of the way, let me begin by briefly setting the stage and 

summarizing  the state of play in the net neutrality debate.  

I. State of Play in
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harm competition and therefore also to leave consumers worse off.2  Proponents of net 

neutrality fear , for example, that a broadband provider could enter into a contract with 

one online video site to deny a rival video site’s access to the provider’s subscribers.3  

Exactly how tightly the  regulations contained in the Net Neutrality Order  will be 

enforced and in what scenarios they will apply remains unclear, but the Net Neutrality 

Order gives the FCC wide latitude to challenge all manner of network management if  

deemed “unreasonable” and enforcement efforts to date do little to assuage concerns 

that the regulation’s scope categorically bars various forms of efficient and consumer 

welfare-enhancing economic integration.4 

Now, t he FCC’s attempt at imposing net neutrality regulations  is hardly  

unprecedented.  Indeed, only eight months prior to issuing the  Net Neutrality Order 

the D.C. Circuit struck down the FCC’s first attempt at invoking far -reaching ancillary 

jurisdiction over Internet network providers .5  That ruling stemmed from the FCC’s 

                                                           
2  Id. at 17,915 ¶ 21. 

3  Id. at 17,918 ¶ 23. 

4  The Order provides several examples of suspect conduct.  Id at 17,925-26 ¶¶ 35-36.  One example 
involves  when “[a] major mobile broadband provider prohib its use of its wireless service for 
downloading movies using peer -to-peer file sharing services and VoIP aprow 0.3o 
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Now, I won’t bore you with the details of the parties’ jurisdictional arguments or 

speculate about the likely outcome of the case—you all are at least as well, if not better, 

positioned  than I am to play  that game.  What I will say is that I think  the Net 

Neutrality Order is a strikingly poor  policy  when analyzed from a consumer welfare 

perspective, not least of all because it is premised upon the not so subtle irony that the 

best way to preserve the Internet as an open and competitive platform is by imposing a 

set of far-reaching regulations never before imposed on it.  But even more concerning is 

that the Net Neutrality Order deploys a set of relatively blunt and rigid rules to deal 

with complex legal  and technological problems in a manner that ulti mately may 

prevent precisely the type of investment  and innovation  that has fueled the Internet’s 

growth  to date and improved user experience.9   

Of course, none of this is to say that competition in broadband markets should be 

immune from the kind of scrutiny given to other areas of the economy.  Indeed,  I agree 

with net neutrality proponents that it is at least theoretically possible that a broadband 

provide r might  enter into an arrangement that could potentially harm competition and 

consumers under certain circumstances.  And I also firmly believe that where there is  

sufficient evidence to show that such arrangements have been used anticompetitively to 

harm consumers, there should be a regulatory regime tasked with policing and 

                                                           
9  See generally Thomas W. Hazlett & Joshua D. Wright, The Law and Economics of Network Neutrality, 45 
Ind. L. Rev. 767 (2012). 
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prohibiting such 
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disadvantage rivals, reduce competition, and thus harm consumers.12  Students of 

antitrust will recognize that these economic concerns are identical to those animating 

antitrust rules governing vertical relationships.  And indeed, while there is little dispute 

among industrial organization economists that vertical restraint s might be used 

anticompetit
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aligning incentives of manufacturers  and distributors .14  In fact, vertical contracts are 

frequently observed between firms lacking any meaningful market power, implying 

that there must be efficiency justifications for the se practices.  These efficiencies are at 

least partially passed on to consumers in the form of lower prices, increased output, 

higher quality, and greater innovation . 

In addition to the theoretical economic literature , there is considerable empirical 

evidence that strongly supports the view that vertical contracts are more often than not 

procompetitive.  Over the last twenty- five years there has been a concerted effort to pair 

a robust set of empirical evidence with the various economic models of vertical 

restraints.  These studies undeniably paint a picture that vertical re straints are typically 

procompetitive, and cut sharply against the idea that vertical contracts in the 

broadband markets likely, much less generally, are used in a way that harms 

competition .  One survey of the existing empirical literature conducted by a group of 

economists at the FTC and Department of Justice observes that “empirical analyses of 

vertical integration and control have failed to find compelling  evidence that these 

practices have harmed competition, and numerous studies find otherwise, ” and while 

“some studies find evidence consistent with both pro-  and anticompetitive effects,” 

                                                           
14   See, e.g., Benjamin Klein & Joshua D. Wright, The Economics of Slotting Contracts, 50 J.L. & Econ. 421 
(2007); Benjamin Klein & Andres V. Lerner, The Expanded Economics of Free-Riding: How Exclusive Dealing 
Prevents Free-Riding and Creates Undivided Loyalty, 74 Antitrust L.J. 473 (2007); Benjamin Klein & Kevin M. 
Murphy, Vertical Restraints as Contract Enforcement Mechanisms, 31 J.L. & Econ. 265 (1988); Howard 
Marvel, Exclusive Dealing, 25 J.L. & Econ. 1 (1982). 



 
 

10 

“virtually no studies can claim to have identified instances where vertical practice were 

likely to have harmed competition.” 15  Another survey  of empirical studies reaches a 

similar conclusion: finding that “it appears that when manufacturers choose to impose 

restraints, not only do they make themselves better off but they also typically allow 

consumers to benefit from higher quality products and better service provision . . . the 

evidence thus supports the conclusion that in these markets, manufacturer and 

consumer interest are apt to be aligned.” 16  Another  analysis of three more recent 

studies concludes that, “with few exceptions, the literature does not support the view 

that these practices are used for anticompetitive reasons,” and supports “a fairly strong 



 
 



 
 

12 

launch a new business model that offered custom content exclusively to its subscribers
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enhancing.  The question then, which I will turn to next,  is whether antitrust can offer a 

superior alternative  to the blunt approach required by the Net Neutrality Order . 

III.   Antitrust, the FTC, and Broadband Competition 
 
a.  “Rule of Reason” 
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harm under the specific circumstances of the case.  Indeed, antitrust law initially 

adopted and ultimately rejected —largely based upon the development of the economic 

and empiric al literature discussed above—a categorical prohibition not unlike the one  

adopted by the Net Neutrality Order to various vertical restraints throughout its 

history. 23 

In assessing whether antitrust’s rule of reason  framework offers a superior 

alternative to net neutrali ty regulations it is first necessary to identify the features of a 

desirable rule.  As I have previously  mentioned, I believe that any rule governing 

competition  policy, including competition  in broadband markets , must focus upon 

consumer welfare.  Now, a legal rule that maximize s consumer welfare requires an 

analytical framework that takes three factors into account.  First, the framework  must 

assess the 
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antitrust regime , after 121 years of trying and developing institutional capacity and 

expertise in its application , has trouble apply ing the “rule of reason” in  the context of 

vertical contracts by broadband providers , then it is difficult to imagine another 

approach doing any better. 

b. The FTC and Broadband Competition  
 

Having made the case for why I think antitrust offers a superior  approach for 

addressing net neutrality issues, I’d like to spend the last few minutes discussing  some 

of the FTC’s institutional advantages that make it  uniquely capable of both tackling 

complex questions related to competition in broadband markets and nimbly 

sidestepping the often perilous political debate surrounding net neutrality .  

First, as my colleague Commissioner Ohlhausen has pointed out, the FTC’s core 

competencies as an antitrust enforcement and consumer protection agency, combined 

with the expertise it has developed in matters related to the Internet and broadband 

access, position the agency well to deal with the difficult legal, economic, and 

technological issues related to net neutrality.27  For example, in 2007, Commissioner 

Ohlhausen—then Director of the FTC’s Office of Policy Planning —led a taskforce in 

investigating  issues related to 
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Second, the FTC’s rigorous and well -established consumer welfare analysis 

constrains the ability of politics to encroach on  the agencies’ competition and consumer 

enforcement mission.  This is a particular important feature for tackling an  issue as 

thorny and political ly  charged as net neutrality.31  The FTC’s recent track record 

supports the view that it can be trusted to assess the merits of a case based on the 

weight of the evidence not 
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consumer protection issues arising in Internet markets generally, and more specifically, 

of applying our considerable exper ience and expertise in analyzing the vertical issues to 

the net neutrality context.   

Thank you once again to Professor Hazlett and the Information Economy Project 

for having me.   I am happy to take your questions. 

* * * * * 
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