


Challenges in Identifying Anticomp



Tying is, in my mind, the poster child for the principle that competitive behavior
is more subtle than is generally acknowledged. This is an area where we might well see a
change in the legal standard in the near future. The Supreme Court recently granted cert
in Independent Ink.!  Perhaps it will use the case to rule on the narrow issue of whether a
patent creates a presumption of market power in the tying good, but it might also take the
opportunity to address tying doctrine more broadly. If it does, simply switching from per
se treatment to a rule of reason will not do much good if we do not know how to do the
rule of reason analysis appropriately.

In Jefferson Parish,? the Court said that an illegal tie is one in which consumers
are “forced” to buy a good they do not want or would prefer to buy from another firm.?
Even if the Court moves to a rule of reason, this broad conceptual approach could well
stand. But does that broad principle really distinguish anticompetitive from competitive
behavior? If you look at the tying we observe, it does not.

Here is one of my favorite examples. It is a package of four plug adapters that
Radio Shack sells.* Each allows you to take electrical equipment with a United States
plug and plug it into some other kind of outlet. For example, this one with the round
prongs is the one you need in Europe. At Radio Shack and as well as at other retail
outlets, you cannot buy the European adapter separately. You must buy other adapters
with it. Interestingly, Radio Shack does sell one type of adapter separately. This is the

adapter you need in Santa Fe. Now, you are saying to yourself, you do not need an

! Independent Ink v. llinois Tool Works, 396 F. 3" 1342 (2005).

2 Jefferson Parish v. Hyde, 466 U.S. 2 (1984).

* Ibid., at 12.

* For an extended discussion of this example, see David S. Evans & Michael Salinger, “Why Do Firms
Bundle and Tie? Evidence from Competitive Markets and Implications for Tying Law,” 22 YALE JOURNAL
ON REGULATION 37 (2005).



adapter in Santa Fe. Precisely. This adapter that you do not need in Santa Fe and,
indeed, that you probably do not need at all is one of the four adapters included in the
package that contains the European adapter. A telling feature of this example is that the
price on what | will call the Santa Fe adapter was, when | purchased it, $3.49. The price
for the package was $10.99 - substantially more than the price of a single adapter. There
is a real sense in which customers who want to buy just one adapter are “forced” to
purchase an item they do not want in order to get one that they do.

Is this monopolistic behavior? | doubt it. Radio Shack is not the only place to
buy this item, and there are many other places that sell adapters only in a package of
several. So we observe tying in a competitive market. As I said, though, simply
observing competitive tying should not necessarily make it legal when practiced by a
firm with market power. What we want to do is understand why the behavior occurs
under competition. As simple as the example is, it illustrates a general type of tying
efficiency. Companies can find it efficient to design a single good that meets the needs
of a diverse group of customers. In this class of cases, the good that is offered might not
be precisely what any particular customer would ideally want. Everyone might be forced
to take some unwanted component. As sensible as it might initially seem, therefore, the
Court’s conceptual standard that a tie is illegal if consumers are forced to take a good
they do not want does not distinguish competitive from anticompetitive tying.

Let me give you another example. Magazine subscriptions are basically tied
products. One that I find particulalry intriguing is Sports Illustrated because it includes,
depending on your perspective, the notorious or the much-anticipated swimsuit issue. A

year’s subscription gets you 52 regular issues with sports coverage and several special



issues, one of which is the swimsuit issue. | hope you do not find the example to be in
poor taste; but if you do, that reinforces my point. Some subscribers find the issue

offensive. How do we know? Read the letters to the editor two



of sinus headache medicine. Each package contains 24 tablets, and each tablet contains
some decongestant and some pain reliever. This is a package of 24 tablets with just pain
reliever. This is a package of 24 tablets with just decongestant. If you have a sinus
headache and want both a pain reliever and a decongestant, you could buy the two
separate packages, but you would find it much less expensive to buy the combination
product. Why? The active ingredients represent a small portion of the total cost of the
package. The combination product is one package instead of two, there are 24 tablets
rather than 48, buying it requires one transaction rather than two. These are all
economies of bundling. They can explain the large bundle discount we observe. By
themselves, though, they do not explain tying; and, in fact, tying does not happen here.
The individual component products are available.

Tying cannot arise simply because it is cheaper or more convenient to offer a
bundled product to those who want all the components. There has to be a reason why the
seller is unwilling to supply the individual components to those who do not want all the
parts of the bundle. That is a more subtle issue. If the answer is not adequately
understood, enforcement agencies and courts might take the apparently reasonable
position that the dominant firm is free to sell the bundled product but must also make the
components available separately. In the Radio Shack example, that would mean saying
that Radio Shack is free to sell the package of four adapaters, but it also must sell the
individual adapters. In the Sports Illustrated example, a court might deem it reasonable
to require Sports Illustrated to offer the no swimsuit issue option on all its subscription
forms. To a court, such a requirement might not seem burdensome, but such a conclusion

would reflect what | think is a systematic bias of viewing, on the one hand, production



costs as real and large and, on the other, transactions costs as being abstract and small.
That might have reflected economic thinking at one time, but it no longer does.
The economic factors that give rise to the Sports Illustrated subscription and the

package of plug adapters are different from the economics of the sinus headache



textbooks suggest, and sound policy is going to be based on distinguishing dominant firm
behavior from real competitive behavior, not the textbook version.

Thank you.



