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Since the mid-1970s, the U.S. courts generally have narrowed the
range of single-firm behavior subject to condemnation under Section 2
of the Sherman Act1 as attempted monopolization or monopolization. 2

The intervention skepticism reflected in modern U.S. antitrust jurispru-
dence has inspired some commentators to consider the possibility that
the Federal Trade Commission increase the use of Section 5 of the Fed-
eral Trade Commission Act,3 which forbids unfair methods of competi-
tion (“unfair methods” or UMC), to challenge single firm conduct
without relying directly on an underlying violation of Section 2. As inter-
preted by the U.S. courts, Section 5 enables the FTC to proscribe behav-
ior beyond conduct prohibited by the other federal antitrust statutes,
inc wMebngTlt69.tes,
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interpreting Section 5 would not have collateral effects in private litiga-
tion and whose work would be reviewed by appellate courts under a
deferential standard.
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As conceived in 1914, the FTC’s administrative powers under Section
5 incorporated a significant trade-off. The Commission’s power to shape
doctrine would be relatively broad and would include the authority to
arrest conduct not previously condemned by prevailing interpretations
of the Sherman Act. Its remedial authority would be relatively light-



2010] COMPETITION  POLICY AND FTC ACT SECTION 5 933

Justice would gravitate toward focusing on the prosecution of offenses
deemed suitable for criminal punishment, along with some monopoliza-
tion cases.16 Other civil law enforcement would become the province of
the FTC, and the flexibility inherent in Section 5 and the Commission’s
other institutional features would be a major reason for its specialized
role.

In practice, the FTC’s application of Section 5 has played a compara-
tively insignificant role in shaping U.S. competition policy. Since enact-
ment of the FTC Act in 1914, the adjudication of cases premised on the
Sherman Act, rather than upon the FTC Act, has provided the main
vehicle for setting boundaries for business behavior. The treatment of
dominant firm conduct illustrates the point. The Supreme Court last
examined the FTC’s application of Section 5 to address allegations of
improper exclusion by a dominant firm in 1927 (when it ruled against
the Commission).17 Dominant firm cases litigated under Sherman Act
theories overwhelmingly provide the frame of reference by which courts
assess firm conduct, attorneys advise clients, and antitrust professors
teach students.18 One would be hard-pressed to come up with a list of
ten adjudicated decisions that involved the FTC’s application of Section

of competition,” but not “agreements or combinations, prohibited by the Sherman Act,
which limit or put an end to competition between the parties.” George Rublee, Book Re-
view
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The Commission’s Brown Shoe decision, issued in 1963, viewed the Su-
preme Court’s merger decision one year earlier in Brown Shoe Co. v.
United States31 as endorsing close scrutiny of vertical foreclosures of less
than one percent;32 warranting efforts to give heavy weight to concentra-
tion levels that, by current standards, would be seen as innocuous;33 and
endorsing the subordination of economic efficiency aims to attain a
more egalitarian business environment.34 The FTC interpreted the Su-
preme Court’s Brown Shoe merger decision and cases such as United States
v. Aluminum Co. of America35 as mandates to extend the reach of antitrust
oversight, and it viewed its application of Section 5 in the Brown Shoe
exclusive dealing case as a natural and appropriate extension of the
principles of the Court’s modern Clayton Act and Sherman Act
jurisprudence.

The Commission’s 
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to antitrust jurisprudence, it may have felt an institutional imperative to
press doctrine outward, even in a period of expansive judicial interpreta-
tions of the other antitrust laws.

In the midst of the expansive doctrinal construction of the Clayton
and Sherman Acts, though, the Supreme Court also opened the door to
a particularly broad interpretation of Section 5. In 1972, in FTC v. Sperry
& Hutchinson Co. (S&H ),36 the Court said that Section 5 enables the
Commission to reach conduct prohibited by the other antitrust laws,
conduct that infringes the spirit of these laws, and even some conduct
that violates neither the letter nor the spirit of the other statutes.37 S&H
was not the only case during the expansion of Sherman Act jurispru-
dence in which the Court defined Section 5 broadly. In the late 1940s,
in FTC v. Cement Institute,38 the Court had suggested that Section 5 use-
fully could address facilitating practices or other scenarios involving
tacit coordination where the facts might not support a finding of con-
certed action needed to satisfy the agreement requirement of Section 1
of the Sherman Act.

As noted above, the general trend toward expansion in the interpreta-
tion of Sherman Act jurisprudence that began in the 1940s ended in the
late 1970s. This is particularly evident in the treatment of dominant
firms. Beginning roughly with the court of appeals’ decision in Berkey
Photo39 in 1979 and continuing to the present, judicial rulings in Section
2 cases generally have narrowed the limits on single-firm behavior. Dom-
inant firms today enjoy considerably more freedom under U.S. law than
they did thirty years ago to select pricing, product development, and
marketing tactics.

Three intellectual forces have propelled Section 2 doctrine in pro-
gressively more permissive directions. The first is a literature that offers
benign or procompetitive explanations for behavior once treated with
suspicion when practiced by a dominant firm. A major example is preda-
tory pricing, where advocates of a “no rule” approach and proponents of
limited scrutiny have persuaded courts to restrict severely the circum-
stances in which a dominant firm’s decision to drop prices in the face of
entry or expansion by a rival can be condemned.40 The path in Supreme

36 405 U.S. 233 (1972).
37 Id. at 239–44.
38 333 U.S. 683 (1948).
39 Berkey Photo Inc. v. Eastman Kodak Co., 603 F.2d 263 (2d Cir. 1979).
40 See William E. Kovacic, The Intellectual DNA of Modern U.S. Competition Law for Dominant

Firm Conduct: The Chicago/Harvard Double Helix, 2007 COLUM . BUS. L. REV. 1, 43–51 (dis-
cussing influence of modern scholarship on predatory pricing doctrine).
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These results have not been for lack of trying. In the 1970s the Com-
mission premised several cases on distinctive Section 5 theories. Three
of these matters—Boise Cascade,61 Official Airline Guides,62 and Ethyl63—
resulted in court of appeals decisions. All were adverse to the agency.
The FTC also litigated and lost a case (Abbott Laboratories) in federal dis-
trict court in the mid-1990s.64 These federal court decisions in Section 5
cases reveal similar themes. In each instance, the tribunal recognized
that Section 5 allows the FTC to challenge behavior beyond the reach of
the other antitrust laws. In each instance, the court found that the Com-
mission had failed to make a compelling case for condemning the con-
duct in question.

In the more recent and in the more distant cases, one can suggest
several reasons for the reluctance of federal courts to sustain the FTC’s
Section 5 cases. The first is judicial concern about the apparent absence
of limiting principles. The tendency of the courts has been to endorse
limiting principles that bear a strong resemblance to standards familiar
to them from Sherman Act and Clayton Act cases. The cost-benefit con-
cepts devised in rule of reason cases supply the courts with natural de-
fault rules in the absence of something better.

The Commission has done relatively little to inform judicial thinking,
as the agency has not issued guidelines or policy statements that spell
out its own view about the appropriate analytical framework. This inac-
tivity contrasts with the FTC’s efforts to use policy statements to set
boundaries for the application of its consumer protection powers under
Section 5, which, since 1938, has included, along with its prohibition on
UMC, a separate prohibition on unfair or deceptive acts or practices
(“unfair or deceptive acts” or UDAP).

Another possible reason for judicial reluctance to endorse distinctive
FTC invocations of UMC authority is doubt about the depth and quality
of the agency’s expertise. To extend the reach of competition policy
beyond prevailing interpretations of the other antitrust laws, the Com-
mission arguably needs to persuade judges that the agency knows where
it is going and has a sound conceptual and empirical basis for the steps
it wishes to take. If courts perceive that those foundations have not been
set, they may be reluctant to take the Commission’s suggested path.
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In addition to addressing the history of judicial skepticism toward an
expansion of efforts to apply the UMC authority, the Commission also
must confront historical episodes of hostile legislative reactions to the
application of Section 5. In the 1950s and the 1970s, Commission efforts
to use Section 5 litigation to reach beyond prevailing interpretations of
Sections 1 and 2 of the Sherman Act elicited strong political backlash
from the Congress.65 The very breadth of Section 5 creates political risks
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III. THE PATH AHEAD

The unfair methods mandate that appears in Section 5 of the FTC Act
is one of the Commission’s distinctive institutional elements.68 To say
that it has no role in the elaboration of competition doctrine and policy
is to call into question a major basis for the agency’s formation. The
dramatic narrowing of the zone of enforcement in modern abuse of
dominance jurisprudence provides a good reason to reexamine pos-
sibilities for the application of this policy instrument.

Yet there is no point in considering an expansion of Section 5 en-
forcement to address single firm conduct unless one devises a strategy
that rests upon an accurate diagnosis of past Section 5 enforcement fail-
ures and corrects them. The FTC must explain why things will be better
the next time. The path ahead requires several steps.

1. Use a policy statement or guidelines. The first institutional predicate is
for the Commission to articulate, in a policy statement or guidelines, its
views about what constitutes an unfair method. Such an articulation
should describe how the agency will exercise its enforcement discretion
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been in the past,78 today they are essentially complementary.79 The in-
creased analytical precision of both, moreover, affords the Commission
greater credibility with a reviewing court. For all of these reasons, we
doubt that a UMC holding will have much credibility if it falls outside
the “spirit” of the antitrust laws. Further, although the spirit of those
laws is not necessarily limited to the sort of pricing and output effects
associated with modern antitrust doctrine, the Commission will have a
rough road to travel, and be in particularly compelling need of a policy
with clear limiting principles, if it moves beyond those effects.

All of this looks to the first part of a possible framework, which would
examine the similarities between a stand-alone UMC theory and other
antitrust laws. The second part of this framework would focus on the
difference between the two. In the simplest cases, the difference could
be a straightforward legal hurdle, as when Section 5 allows a challenge
to a business that proposes to a rival firm that they fix prices, regardless
of whether the rival agrees to do so. This course of action would not
support a claim under Section 1 of the Sherman Act because it lacks the
statutory predicate of an agreement, and it could not hope to support
an attempted monopolization count absent suitable market power.
However, the case is so straightforward, under the facts described above,
that the conduct might constitute virtually a per se violation of Section
5.

In more challenging cases, particularly those involving abuse of domi-
nance, the Commission might attempt to premise Section 5 enforce-
ment expressly on considerations of institutional comparative
advantage. As Dan Crane has observed, developments in federal court
litigation, particularly in private lawsuits, have illuminated the impor-
tance of choosing the correct institutional platform to resolve difficult
issues of competition law and policy.80 The FTC’s institutional features,
including Section 5, might supply a means of avoiding the pitfalls that
judges associate with the litigation of private antitrust disputes in the
federal courts. This rationale could be presented front and center as a
basis for applying Section 5, and it might be premised on two broad
aspects of the FTC Act: The Commission’s expertise, and the relatively

78 Into the 1970s, for example, deception cases often pled both UMC and UDAP viola-
tions. See, e.g., Creative Replacements, Inc., 88 F.T.C. 347 (1976) (Complaint) (hair re-
placement implant system).

79 Although some cases may implicate both, in our view UMC doctrine should no
longer subsume all unfair or deceptive acts (as it did from 1914 to 1938), nor should
UDAP doctrine subsume all unfair methods (although it could be argued that every well-
conceived competition case satisfies the statutory standard for unfairness).

80 FTC Workshop on Section 5 of the FTC Act as a Competition Statute, supra
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