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1. Introduction

The performance of public procurement markets has major implications for the effectiveness of
governance and the well-being of citizens, in both developed and developing countries. Public
procurement accounts for a substantial proportion of gross domestic product—15–20 per cent
on average in developed economies.1 Moreover, procurement often involves goods and services
having particular economic, social and/or developmental significance—e.g. transportation and other
physical infrastructure which is vital to the competitiveness of business users and the mobility of
citizens; hospitals and other public health facilities; schools and universities; and defence and policing.
The economic and social significance of public procurement will only increase with the current
macroeconomic downturn and the emphasis that is being placed on public infrastructure spending
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2. Competition in public procurement markets: why and how much
does it matter?
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Box 1: Examples of cost-savings in developing countries based on the implementation
of more transparent and competitive procurement systems

A 2003 OECD study of the benefits of transparent and competitive procurement processes refers to
the following examples of benefits achieved:

• In Bangladesh, a substantial reduction in electricity prices due to the introduction
of transparent and competitive procurement procedures.

•
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liberalisation—whether with respect to markets for public procurement or other economic sectors—is
often conceived principally as a tool through which countries gain access to foreign markets for their
national suppliers.17 In fact, however, much of the benefit (arguably, the main benefit) of international
liberalisation actually accrues to the countries undergoing liberalisation. A principal aspect of this
benefit is the enhanced competition in the home market that external liberalisation generates.
External liberalisation also creates the possibility of specialisation and exchange based on the principles
of comparative advantage. This is no less true for the international liberalisation of procurement
markets than it is for other markets.18 International liberalisation of procurement markets can also
provide access to technology that is not available in the home market (i.e. the market in which goods
and services are being procured).19 Clearly, this point may be of particular significance for developing,
transition and smaller economies. A further important benefit of international competition that should
not be overlooked is that it can make it more difficult—though not impossible—for competition to
be suppressed through collusion among suppliers.20

In sum, competition plays a central role in ensuring good performance in public procurement
markets. This has been verified through both case studies and econometric analyses. Moreover,
experience suggests that competition from abroad can complement competition provided by
domestic suppliers in important ways. The next two parts of this article discuss two principal public
policy tools through which competition can be maintained and enhanced in public procurement
markets—international trade liberalisation and competition policy.

3. International liberalisation as a tool for enhancing competition: the
WTO Agreement on Government Procurement

The WTO Agreement on Government Procurement (GPA) has multiple purposes, including the
promotion of trade, transparency and good governance in addition to the efficient and effective
management of public resources and the prevention of discriminatory procurement practices.21 A
key effect of the Agreement is, in any case, to promote competition, consistent with the principles
of comparative advantage.22 The Agreement on Government Procurement promotes competition in
at least four distinct ways. First, it provides a vehicle for the progressive opening of parties’ markets
to international competition through market access or ‘‘coverage’’ commitments that are negotiated

17 This is the all-too-familiar ‘‘mercantilist’’ paradigm for international trade relations.
18 Sue Arrowsmith, Government Procurement in the WTO (The Hague: Kluwer Law International, Studies in Transnational

Economic Law, Vol.16, 2003), provides a useful discussion.
19 Schooner, ‘‘Desiderata: Objectives for a System of Government Contract Law’’ (2002) 11 P.P.L.R. 103.
20 See, for further discussion, 4.1.5 below.
21 See Preamble to the Revised Text of the Agreement on Government Procurement (GPA/W/297 of December 11, 2006),

available at http://docsonline.wto.org/DDFDocuments/t/PLURI/GPA/W297.doc [Accessed December 30, 2008].
22 As stated by Judge Diane Wood, a former US Deputy Assistant Attorney General for Antitrust: ‘‘While the focus [of

the Agreement on Government Procurement] might appear to be on securing access to the government’s business for
foreign companies, the effect just as surely will be to secure the benefits of competition for the procuring government
itself.’’ Diane P. Wood, ‘‘The WTO Agreement on Government Procurement: An Antitrust Perspective’’ in Bernard M.
Hoekman and Petros C. Mavroidis (eds), Law and Policy in Public Purchasing: the WTO Agreement on Government Procurement
(Ann Arbor: University of Michigan Press, 1997), Ch.14. See also Arwel Davies, ‘‘Tackling Private Anti-competitive
Behaviour in Public Contract Awards under the WTO’s Agreement on Government Procurement’’ (1998) 21 World
Competition 55.
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and initiatives in this regard. Fifthly, in the revised text of the Agreement the transitional measures
(‘‘special and differential treatment’’) that are available to developing countries that become parties to
the Agreement have been extended and more clearly spelled out.33

Some countries have chosen to pursue liberalisation of their government procurement markets
via bilateral or regional trade agreements (i.e. RTAs) rather than through the WTO Agreement
on Government Procurement. In many cases, however, the provisions and even the coverage of
such agreements are modelled, at least partly, on the GPA.34 Other countries, for example, Australia
and New Zealand, have pursued significant liberalisation of their government procurement markets
largely on a unilateral basis. While this approach may have its own advantages, it does not, by itself,
provide the reciprocal access to other countries’ procurement markets that liberalisation in the context
of a bilateral or multilateral trade instrument can provide.

4. The complementary role of national competition laws and policies in
ensuring competition in public procurement markets

A key premise of this article is that, while internati
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of the procuring entities. The role of common orthographic errors in the tendering documents of
‘‘competing’’ bidders as a ‘‘suspicious sign’’—illustrated in the case from Peru—is well known to
developed country competition officials.41

The cases in Box 2 also illustrate that the mere opening of bidding processes to foreign-based
suppliers may not generate effective competition, if effective rules are not in place to deter collusion.
The fourth case noted in the table—a conspiracy to rig bids on construction contracts funded by
the United States Agency for International Development (USAID) in Egypt—is interesting in that
it shows the ability of collusion in tendering processes to impact directly on international assistance
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More generally, a large proportion of cartel agreements that have been uncovered by the competition
authorities of major developed jurisdictions in the past decade (including both collusive tendering
for government contracts and price-fixing arrangements not involving government procurement
processes) have been international in scope.42 Such arrangements directly undercut the gains from
trade liberalisation in addition to impacting directly on the welfare of citizens.43 They manifest a clear
need for international co-ope-1.2346 (7 n 3(4need).2)Tj
9.gs
a6 0 0a 3aunforcem
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Box 3: Basic types of collusive tendering

Bid suppression: In bid suppression schemes, one or more competitors who otherwise would be
expected to bid, or who have previously bid, agree to refrain from bidding or withdraw a previously
submitted bid so that the designated winning competitor’s bid will be accepted.
Complementary bidding: Complementary bidding (also known as ‘‘cover’’ or ‘‘courtesy’’
bidding) occurs when some competitors agree to submit bids that either are too high to be accepted
or contain special terms that will not be acceptable to the buyer. Such bids are not intended to
secure the buyer’s acceptance, but are merely designed to create a (false) appearance of genuine
competitive bidding.
Bid rotation: In bid rotation schemes, all conspirators submit bids but take turns being the low
bidder. The terms of the rotation may vary; for example, competitors may take turns on contracts
according to the size of the contract, allocating equal amounts to each conspirator or allocating
volumes that correspond to the size of each conspirator company.
Sub-contracting as a compensating mechanism: Competitors who agree not to bid or to
submit a losing bid frequently receive sub-contracts or supply contracts in exchange from the
successful low bidder. In some schemes, a low bidder agrees to withdraw its bid in favour of the
next lowest bidder in exchange for a sub-contract that divides the illegally obtained higher price
between them. Note, however, that sub-contracting is not necessarily anti-competitive if it is not
done in furtherance of efforts to limit competition in the award of the main contract.

Source: Adapted from US Department of Justice, ‘‘Price-Fixing, Bid-Rigging and Market Allocation
Schemes: What They Are and What to Look For’’, available at http://www.usdoj.gov/atr/public/
guidelines/211578.htm [Accessed January 17, 2009].

4.1.2 Estimates of the price impact of collusion in public procurement processes

Collusion adds directly to the price paid by procuring entities for goods and services procured. An
obvious question of interest is the extent of the premium that is paid. One of the more sophisticated
estimates was done by Froeb et al. using data from an investigation of the rigging of bids for the supply
of frozen seafood to the US Department of Defense. They found, with a high degree of statistical
confidence, that the rigging of bids had raised the price paid by the Department by 23.1 per cent
(this was the smallest point estimate).48 This is broadly in line with more recent estimates of the costs
of cartelisation in international markets.49 Clearly, the costs imposed on governments by collusion in
public tendering processes are substantial.

The foregoing implies that the benefits of effective deterrence of bid rigging are very substantial.
Indeed, as Clarke and Evenett have shown, the resource saving that can be generated by only a
marginal reduction in bid rigging on government contracts (e.g. of the order of 1 per cent) is greater
than the average annual operating budget of the competition agency in most countries, often by a
factor of several times over.50

48 Froeb, Koyak and Werden, ‘‘What is the effect of bid rigging on prices?’’ (1993) 42(4) Economics Letters 419.
49 See, e.g. John M. Connor, ‘‘Price-Fixing Overcharges: Legal and Economic Evidence’’, SSRN Working Paper, 2005,

available at http://ssrn.com/abstract=787924 [Accessed December 30, 2008].
50
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4.1.3 Conditions that facilitate collusion

While collusion can occur in any industry, economists and antitrust enforcement officials have long
sought to identify particular circumstances that facilitate collusion. A classic contribution by Stigler
posited an inverse relationship between the number of competitors in a market and the possibilities
for collusion.51 In other words, Stigler argued that the greater the number of competitors, the more
difficult the firms will find it to collude and, hence, the lower will be the price paid by consumers.
This proposition has been elaborated on and challenged in subsequent game-theoretic literature,
including the literature on ‘‘super-games’’.52 While this literature identifies a range of possibilities
and outcomes on the basis of various assumptions regarding the behaviour of market participants,
the basic idea that more potential sellers make collusion more difficult continues to command broad
support. This reflects the simple fact that the greater the number of sellers, the more difficult it is for
them to get together and agree on prices, bids, customers and/or territories and (perhaps even more
so) to enforce the relevant agreements.

In addition to situations involving a small number of potential sellers, experience points to the
following additional circumstances as potentially facilitating collusion53:

• The probability of collusion increases where restrictive specifications are used for the
product being procured.

• The more standardised a product is, the easier it is for competing firms to reach agreement
on a common price structure. By contrast, it is harder to reach an agreement where
other forms of competition, such as with respect to design, features, quality, or service,
are important.

• The likelihood of collusion can be enhanced by repeat purchases, since the vendors may
become familiar with other bidders and recurring contracts provide the opportunity for
competitors to share the work.

• Collusion is more likely if the competitors know each other well through social
connections, trade associations, legitimate business contacts, or shifting employment
from one company to another.54

• Collusion is facilitated if bidders have opportunities to meet together in advance of the
submission of bids, for last-minute consultations.

As will be elaborated in 4.2 below, collusion can also be facilitated by aspects of the procurement
process itself. Domestic content requirements that restrict the set of potential suppliers can thereby
diminish the capacity of entry to upset cartel coordination.55 The unsealing of bids in public for all

51 George J. Stigler, ‘‘A Theory of Oligopoly’’ (1964) 72(1) Journal of Political Economy 44.
52 See Jean Tirole, The Theory of Industrial Organization (MIT Press, 1988).
53 These points have been adapted principally from US Department of Justice, ‘‘Price-Fixing, Bid-Rigging and Market

Allocation Schemes: What They Are and What to Look For’’, available at http://www.usdoj.gov/atr/public/guidelines/
211578.htm [Accessed December 30, 2008]; similar material is available on the websites of other national competition
enforcement authorities.

54 US Department of Justice, ‘‘Price-Fixing, Bid-Rigging and Market Allocation Schemes: What They Are and What to
Look For’’, available at http://www.usdoj.gov/atr/public/guidelines/211578.htm [Accessed December 30, 2008]. Readers
familiar with the writings of Adam Smith, The Wealth of Nations (1776) will recall his dictum that ‘‘People of the same
trade seldom meet together, even for merriment or diversion, but the evening ends in a conspiracy against the public, or
in some contrivance to raise prices’’.

55 Malcolm B. Coate, ‘‘Techniques for Protecting Against Collusion in Sealed Bid Markets’’ (1985) 30 Antitrust Bulletin 897,
899–890.
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Sherman Act, the DOJ may seek an injunction or may obtain treble damages for injury the Federal
Government has suffered as a purchaser. Under the Civil False Claims Act,63 the Department may
seek treble damages in cases of collusive bidding and, even when no actual damages can be proven,
may obtain civil penalties of up to $10,000 for each separate voucher or invoice submitted under a
government contract tainted by collusion. State governments injured in their capacity as purchasers
also have standing to seek treble damages. In broad terms, the trend to impose heavy penalties on
defendants in cases of bid rigging and collusive tendering has been progressively replicated in other
jurisdictions such as the European Communities and Canada.

Antitrust violations involving bid-rigging can also result in a contractor’s suspension or debarment.
In the United States, Federal Acquisition Regulation (FAR) 9.407-2(a)(2) permits the purchasing
agency to suspend contractors suspected of a violation of ‘‘Federal or State antitrust statutes relating
to the submission of offers’’ and states that an indictment for antitrust violations ‘‘constitutes adequate
evidence for suspension’’.64
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US enforcement authorities stress the following three characteristics as being critical to the success
of leniency programmes. First, there must be severe sanctions in place for firms and individuals that
do not obtain amnesty. Without this, the incentive to co-operate will not be present. Secondly,
there must be a genuine fear of detection, based on a credible possibility that illegal behaviour will
be detected, prosecuted and sanctioned. Thirdly, there must be predictability and transparency to the
amnesty programme such that potential applicants a high degree of assurance that, if they take the risk
of coming forward, they will get the reward.71

In addition to the foregoing measures (effective sanctions and leniency programmes to induce
co-operation), enforcement agencies also stress the importance of procurement personnel being alert
to various ‘‘suspicious signs’’ that may signal the presence of collusion. A number of these are set
out in Box 4. To be sure, the involvement of competition agencies (or, where appropriate, police
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• A company brings multiple bids to a bid opening and submits its bid only
after determining who else is bidding.

• A bidder or salesperson makes: (1) any reference to industry-wide or association
price schedules; (2) statements indicating advance knowledge of competitors’
pricing; (3) statements to the effect that a particular contract or project ‘‘belongs’’
to a certain vendor; or (4) statements indicating that a particular bid was only
submitted as a ‘‘courtesy,’’ ‘‘complementary,’’ ‘‘token,’’ or ‘‘cover’’ bid.

N.B.: It should be emphasised that the foregoing are merely signs that may trigger suspicions; they are not, by
themselves, proof of collusion.

Source: Adapted from US Department of Justice, ‘‘Price-Fixing, Bid-Rigging and Market Allocation
Schemes: What They Are and What to Look For’’ (available at http://www.usdoj.gov/atr/public/
guidelines/211578.htm).

In addition to promoting collusion-awareness among procurement officials, the prevention of
collusion in the procurement process requires effective co-operation between procurement and
competition agencies. To facilitate this, competit
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policies may facilitate collusion by discouraging entry and increasing the likelihood that cheating on
cartel plans will be detected and punished.75

Another useful initiative would be to assess how procurement policies that limit the pool of potential
bidders can facilitate collusion. An advisory programme could recommend adjustments or help design
experiments that give selected purchasing officials freedom to deviate from existing requirements.76

Such changes can disrupt supplier co-ordination by spurring entry into the procurement market.
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affecting competition. This is recognised in many jurisdictions where competition agencies engage
in ‘‘advocacy’’ activities (e.g. research, analysis, submissions to parliamentary bodies, etc.) aimed at
influencing the evolution of government policies and raising awareness of restraints on competition.
There is, in fact, a growing recognition that such work is of critical importance, co-equal in many
circumstances with the competition law enforcement function.79

In the area of public procurement, four main foci for competition advocacy activities can be
identified: first, general public education efforts aimed at building support for the institutions of
a healthy market economy, including sound public contracting rules and procedures; secondly,
educational efforts aimed at procurement authorities, for example regarding basic procedures for the
detection and prevention of bid rigging and suspicious signs80; thirdly, efforts aimed at modifying
or eliminating specific aspects of procurement policy and regulations that may (intentionally or
inadvertently) suppress competition; and fourthly, broader efforts to modify or reduce sectoral and/or
cross-sectoral policies that are not specifically concerned with procurement but which affect the
scope for competition in public procurement markets. These might include licensing or other
restrictions on entry or participation in markets and cross-sectoral or ‘‘framework’’ laws and policies
that unnecessarily make it more difficult for firms to compete.81 Each of these categories merits
elaboration.

4.2.1 General public education efforts aimed at building support for the institutions of a healthy market economy,
including transparent and competitive contracting procedures

An important aspect of competition advocacy concerns basic public education regarding the
institutions of a healthy market economy. To have positive long-lived effects, procurement and
other economic policy and legislative reforms ultimately must command public support. In this
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be created through infrastructure spending—which presumably will last well beyond the current
recession—depend very importantly on adherence to procurement procedures that ensure vigorous
competition in markets and accountability for the use of public funds.83 Indeed, a time of greater-
than-usual public procurement/infrastructure investment would seem to be a critical time for ensuring
that proper procedures are followed to ensure competitive and transparent contracting. Competition
advocates and procurement authorities have a common interest in fostering a consensus to this
effect.

Competition advocacy in transition and developing economies raises special issues. While such
economies often have the most pressing needs for upgrading of national transportation and other
infrastructure, they may also suffer from a legacy of corruption and clientism in state procurement
policies that undercuts efforts at modernisation and renewal.84 A common path of reform efforts
in such economies is to engage the elites—public sector and private sector professionals who often
have gained formal training in Western universities or held positions that provide extensive contact
with Western market institutions. While understandable, this approach has its limitations. Extending
participation in and support for the reform process beyond the elites, to the larger body of citizens
who live in extreme poverty or are politically disaffected, requires conscious efforts to increase public
awareness of the rationales for reform and the encouragement of public participation in the design
and implementation of specific measures.

4.2.2. Educational activities aimed at contracting personnel

As already noted, a further important focus of competition advocacy in relation to public procurement
involves efforts to ensure that contracting personnel—i.e. staff members of procuring• entities—are

AQ7

well informed regarding the risks of collusion, the harm that it causes and the means of preventing
it.85 The prevention of collusion in the procurement process also requires effective co-operation
between procurement and competition agencies. For these purposes, competition agency staff can
be invited to participate in training seminars for procurement officials that include modules on the
detection and prevention of bid rigging, or can otherwise work with procurement officials to help
ensure a high level of awareness. Training seminars and workshops on government procurement
which are presented by the WTO Secretariat for relevant officials pursuant to the Secretariat’s annual
technical assistance plan also typically include a module on the detection and prevention of collusive
tendering, on the basis that this is important to ensure that the goals of procurement liberalisation are
not undercut by such activities.86 This can be seen as an aspect of competition advocacy.

the Commission to the European Council: A European Economic Recovery Plan (COM(2008) 800 final, November
26, 2008); and A.E. Feldman, ‘‘Global Infrastructure Spendin
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details regarding losing (as opposed to winning) bids, which can facilitate policing of arrangements for
cover bidding or bid suppression, information in this category may include: (1) detailed information
on the universe of potential competitors, where this is available to procurement authorities; and (2)
internal estimates of the appropriate price for goods or services to be procured and/or contingency
funds allocated for particular contracts.94

Developments in procurement methodologies,
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that underlie the Model Law. It has therefore been sought to devise a careful system for
operating frameworks that preserves these twin principles throughout. Of particular note is the
fact that the UNCITRAL system will provide for a clearly defined transparent and competitive
procedure for placing orders under a framework agreement—a process that has not always been
clearly regulated and adequately controlled in national procurement systems and which seems
to present particular dangers. This will be allied to measures that require procuring entities to
provide information on awards they have made and that apply the supplier complaints system
to orders under a framework. In this way, states that implement the Model Law are encouraged
to reap the benefits of framework agreements whilst reducing the risks that frameworks may
present for transparent and competitive procurement.’’97

An important question for competition advocates and trade liberalisation bodies is whether further
work on these issues is needed in the framework either of national competition policies or of trade
instruments.

4.2.4 Efforts to address regulatory and other obstacles
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applicant’s business plan or fear that the applicant will add ‘‘redundant’’ capacity to the
sector it seeks to enter;

• ineffective mechanisms for executing commercial transactions and enforcing contracts
that cause firms to rely on costly surrogates for judicial enforcement of contracts. In
some countries, contract law also obstructs beneficial exchanges by requiring government
approval for certain routine categories of transactions, such as an agreement to license a
patent; and

• employment laws that bar enterprises from laying off employees.

The US submission concluded that:

‘‘Careful . . . study of the operation of these and other public policies is an indispensable
necessary element of the larger process of understanding the institutional arrangements that
determine the level of competition and economic growth in any country.’’

The impact of regulatory obstacles to competition has also received attention in the context of
international trading arrangements. For example, in the 1998 Report of the WTO Working Group
on the Interaction between Trade and Competition Policy the following views were expressed
regarding the significance of such obstacles:

‘‘The following examples of regulatory situations having adverse effects on competition . . . were
advanced: outmoded or unnecessary regulations; a failure by countries to recognize each others’
technical standards; state zoning laws or sanitary and phytosanitary requirements that limited
entry unnecessarily or served as disguised tools for excluding competing suppliers; legal systems
that facilitated strategic use of the courts by firms to harass competitors; and discriminatory
R&D funding practices. It was suggested that the regulations that needed to be reviewed could
be classified as follows: regulation that openly discriminated in favour of domestic suppliers;
regulations that were non-discriminatory on the surface but subtly discriminatory in their
substantive requirements; regulations that simply were no longer needed; and poorly designed
regulations that were desirable in principle but unnecessarily intrusive.’’101
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EC Commission or, depending on the circumstances, the Court of Justice can declare a law or a
regulation of a single Member State to be contrary to the Treaty because it allows companies to
violate the competition rules. Through such measures, the Commission has dealt with a large number
of practical challenges to efficient economic development and/or the welfare of consumers.102 A
number of transition economy competition laws also directly limit the ability of government agencies
to diminish competition. Some measures forbid government bodies to restrict entry by, for example,
imposing licensing requirements, unless the national legislation expressly grants such authority. Other
provisions bar public officials from granting exclusive franchise rights or otherwise discriminating
improperly against entrepreneurs that seek access to the market.103
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strategy and methods chosen to alienate assets may simply transform state-owned monopolies into
durable privately held monopolies.106

Competition policy oversight in the post-privatisation period can help the public reap the benefits of
placing such assets into the private sector. For example, where the government dissolves a monolithic
public enterprise into a number of privately owned successor firms, the successors may seek to use
mergers, holding companies or other institutional arrangements to re-establish the monopoly structure
of the public ownership era. Some forms of consolidation or co-operation will increase efficiency
by enabling the participants, for example, to realise scale economies or link complementary assets.
Competition policy oversight of outright consolidations or co-operation by contract can help ensure
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individual suppliers to improve the quality and reduce the price of new weaponry. In many parts
of the defence sector, mergers have reduced the number of suppliers from four or three to two
or one. Major US defence industry segments with two suppliers today include reconnaissance
satellites, space launch vehicles, surface combat ships such as destroyers and cruisers, and tracked
vehicles. Segments with a single supplier include air-to-air missiles and ship-launched cruise missiles.
These adjustments have enormous significance in an industry where rivalry among contractors has
accounted substantially for success in sustaining technological superiority in armaments. Much of
the existing commentary concerning the competitive effects of consolidation has focused on the
use of antitrust scrutiny as the principal public policy tool for analysing the appropriateness of
individual consolidation events and ensuring adequate levels of rivalry among defence suppliers.110

Consequently, while antitrust oversight particularly in relation to mergers remains an essential tool
for ensuring competition in the defence procurement sector, policies governing international trade
and economic integration are likely to be of equal significance. To stimulate adequate levels of cost
reduction and innovation in the future, US and other procurement authorities must use strategies
that exploit largely untapped sources of competition and encourage productivity improvements by
sole-source suppliers.111

Issues of competition and regulation are far from being a concern exclusively for the US defence
establishment. Since the mid-to-late 1990s, many other nations have faced equally pressing questions
about the future of their own arms producers.112 Mergers among defence suppliers confront European
policymakers with many of the same questions about competition policy as their US counterparts
have faced in determining the appropriate regulatory policies and governance strategies for arms

carefully by the responsible governments from a variety of perspectives, including national security requirements and
their respective trade obligations and commitments. The point should also be made that defence procurement can
differ from other public procurement activities in significant ways, for example in the extent of scale economies and
dynamic learning effects that are present in addition to th



96 (2009) 18 Public Procurement Law Review





98 (2009) 18 Public Procurement Law Review

5.4 The 2008 US Air Force tanker contract award: implications (and non-implications)
of the subsequent GAO review

In March 2008, the US Air Force awarded a contract for the replacement of its aging fleet of air
refuelling tankers to a consortium consisting of Northrop Grumman, an American defence contractor
and the parent of Airbus Industries, namely the European Aeronautic Defence and Spaces Co (EADS).
The consortium’s bid was chosen over a rival bid by Boeing, which has supplied the Air Force’s
needs for airborne refuelling capacity for the past 50 years. The contract had a value of approximately
$39 billion, and was the largest ever awarded by the US armed forces to a supplier which is based at
least partly in Europe.125

The Air Force tanker contract award illustrated many of the points made above. As one analyst
noted:

‘‘This is not a simple American defence procurement contract but a flagship one that will link
the winning consortium to the [US Department of Defense] for the next 20 or more years . . .

If the contract progresses then the voices for a more protectionist European market will not
be as strong as before because one of their main arguments, namely the [alleged] favouritism
of US authorities towards American defense contractors will be . . . weakened . . . Moreover
the finalisation of the award of the contract to Northrop Grumman-EADS will create a positive
precedent for the development of closer industrial partnerships between companies based on
the two sides of the Atlantic.’’126

Subsequent to the contract award, it was the subject of a bid protest (i.e. a challenge) by the alternative
supplier, Boeing, before the US Government Accountability Office (GAO). In considering the
protest, the GAO identified a number of errors in the underlying acquisition process.127 As explained
by the Office’s managing associate general counsel for procurement law, Michael R. Golden, in a
press release regarding the decision:

‘‘Our review of the record led us to conclude that the Air Force had made a number of
significant errors that could have affected the outcome of what was a close competition between
Boeing and Northrop Grumman. We therefore sustained Boeing’s protest . . . We also denied
a number of Boeing’s challenges to the award to Northrop Grumman, because we found that
the record did not provide us with a basis to conclude that the agency had violated the legal
requirements with respect to those challenges.’’128

In the light of these errors, the Office recommended as follows:

‘‘The GAO recommended that the Air Force reopen discussions with the offerors, obtain
revised proposals, re-evaluate the revised proposals, and make a new source selection decision,

125 See, for a useful summary of the factual background, Aris Georgopolous, ‘‘US Air Force Air Tanker Contract: Revisiting
American Protectionism in Defence Procurement’’ (2008) 17 P.P.L.R. NA162. See also ‘‘Tanker contract award
announced’’, Air Force Link, February 29, 2008, available at http://www.af.mil/news/story.asp?id=123088392 [Accessed
December 30, 2008].

126 Georgopolous, ‘‘US Air Force Air Tanker Contract’’ (2008) 17 P.P.L.R. NA162, NA163.
127 See Decision in the Matter of the Boeing Company, June 18, 2008, available at http://www.gao.gov/decisions/bidpro/

311344.pdf [Accessed December 30, 2008].
128 US Government Accountability Office, ‘‘GAO sustains Boeing bid protest’’, Press Release, June 18, 2008, available at

http://www.gao.gov/press/press-boeing2008jun18 3.pdf [Accessed December 30, 2008].
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consistent with the GAO’s decision. The agency also made a number of other recommendations
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Ensuring good governance in relation to public procurement systems (and thereby maximising
value for money for taxpayers) requires the addressing of two distinct but interrelated challenges:
(1) ensuring integrity on the part of public officials administering the procurement processes; and
(2) promoting
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markets, and that neither is likely to fully achieve its objectives in the absence of the other. This
is a practical example of why, independent of any question of possible institutional links or legal
rules implicating the two areas, the trade liberalisation and competition policy communities have an
interest in extending each other their mutual support.



Author: Please take time to read the below queries marked as AQ and mark your corrections and
answers to these queries directly onto the proofs at the relevant place. DO NOT mark your
corrections on this query sheet:

AQ1: Please can you provide further publication details for the references provided in footnote 7?

AQ2: Please can you confirm that the correct year ((2003)) has been added to the Antitrust law Journal
reference in footnote 9?

AQ3: Please can you confirm if the Martin Roy and Juan Marchetti publication in footnote 34 has
been published so that the reference can be updated?

AQ4: Please could you provide dates for the last two cases referred to in footnote 46?

AQ5: Please can you provide the page number required for the Wils article in the footnote 60?

AQ6: Please can you provide the missing text following ‘‘Remarks before the’’ in footnote 71?

AQ7: Please can you confirm the word following ‘‘staff members of’’ in the sentence beginning ‘‘As
already noted, a further important focus . . .’’ has been correctly amended to ‘‘procuring’’?

AQ8: Please can you provide an issue and page number for the Journal of International Economic Law
reference in footnote 132?


