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| concur in the Commissn’s decision to issue a complaint against Grifols
challenging its acquisition of Talecris. | wrgeparately to express my view that whether
to resolve this matter tbugh the proposed consent ardea close call, though |
ultimately concur in that decision as well.

The vitally important plasma protein indoshas seen considerable consolidation
in recent years. Today, only four significant active competitors remain as to immune
globulin (“1g”), the largest produdy sales at issue in thiagerger: Grifols, Talecris,

CSL and Baxtet. In the meantime, prices have ieased substantiallydust two years
ago, when CSL tried to buy Talecris, then@uission alleged that these “price increases
have been caused by the consolidatiooanhpetitors and the resulting increases in
concentration® The industry has operated agiglit oligopoly,” inthe words of a 2007
Department of Health and Human Serviogsort, carefully comblling supply, avoiding
robust price competition, and engagingignaling of future competitive movas.

One outgrowth of the supply limitations



market power under the antitragencies’ 2010 Merger Guidelingssinally, as also
alleged in the complaint, the risk of post-ma&rgoordinated behavids very real, given
the history of coordination in this industayd the fact that the immediate post-merger
U.S. Ig market will consist of three firnag roughly equal sizeGiven these and other
significant facts, | strongly suppogsuance of the Commission’s complaint.

Whether the consent order does enough to remedy competition concerns is a
much closer call. On the one hand, the eohsallows for the @ar-term introduction of
product into the market from a new corifme, Kedrion. The consent should also
facilitate Kedrion’s entry intthe U.S. market with its owig product in seeral years.

On the other hand, Grifols will keep 67 of &atis’s 69 plasma collection centers, as well
as its own 80 centers, while divesting tted<edrion. In addition, the Melville, NY,
manufacturing plant that Grifols divesting to Kedrion is a smaller facility that is not
currently outfitted to purify fratmonated plasma into finishgaoduct. While Grifols will
fractionate and purify a “Designated Amownfffinished] Product” for Kedrion for

several years under the consertter, Kedrion may need to build or purchase a new
facility in order to effectiely compete over the longer tefm.

In the end, given the particular factsdecircumstances of isimatter, | support
the consent because it provides some degraemédiate, sure relief to consumers. |
expect, though, that the Congsion, other federal and stadgencies, and affected
purchasers will closely monitor these markbtsth as to future proposed consolidations
and potential coordinated lavior, including behavior #t may adversely impact
indigent and other aigk patients through theritical 340B program.

® The Ig market share and HHI figures in the Commission’s complaint date from 2009 and are thus
conservative, as they count Octapharma as a market participant, which it currently is not.

® Compareln re Polypore Int'l, Inc, 2010-2 Trade Cas. 77,267, 2010 FTC LEXIS 97, at *108-110
(F.T.C. 2010) (requiring divestiture of second mactiiring plant to ensure that divestiture assets
constituted viable ongoing business).



