


antitrug matters: That jurisdiction belongs exclusily to the United States Department
of Justice, and in particad, its Antitrust Division.

My remarks today about consent decrees concern the basic question of whether
thepublic interests being properly served. Or to pumore bluntly, is the public (in the
United States, the taxpayers) getting theaney’s worth out of our enforcement efforts
when the Commission or the Antitrust Divisioacie to settle a civil antitrust matter?
There should be internal and procedur&gaards to ensure that consent decrees do
indeed serve the public interest when they being accepted or approved by an agency.
With respect to the Commission, the public insére critical becausi is what cabins
the “wide discretion” that we otheise wield to fashion remedial ordéthat only have
to bear a “reasonable relation to the unlawful practices found to &xist.”

At the Commission, we have a prdcee in our rules for putting proposed

consent decrees out for public commiént,


http://www.ftc.gov/speeches/rosch/110209georgemasoncartelsmergers.pdf

never withdrawn a proposed decree based on entsmve have received.


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:234:0003:0004:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:234:0003:0004:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62007J0441:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62007J0441:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2007:199:0037:0037:EN:PDF

As | say, the Comimasion has no involvemémith plea bargains struck in pure
criminal antitrust cases; we may on ocoasiefer potential criminal matters to the
Antitrust Division for investigatiohbut we do not get involved igither their prosecution
or settlement. But here, too, | note there arequtores to ensure that plea bargains are in
the best interest of the public. Not ouly plea agreements have to be reviewed and
accepted by a federal district coliftut the victims of antitrst crimes may have input
under the Crime Victims’ Rights A¢t. Particularly in the context of cartel enforcement,
where deterrence is the primary goal, | thinktthrocedures and pras relating to plea
bargaining—whether in the United StatesroEurope—should te into account the
behavior, rational or irrational, of compasiand their individual ants. Indeed, there
have been recent writings on thipimfrom both sides of the Atlant¢,but that is a

topic for another day ahanother conference.

lex.europa.eu/LexUriServ/LexUri8edo?uri=0J:C:2007:199:0037:0037:EN:PHAd
at http://eur-
lex.europa.eu/LexUriServ/Lex8erv.do?uri=CELEX:62006A0170:EN:HTMLFor the
European Commissios’challenged decisiosgeCase COMP/B-2/38.381 — De Beers,
available at

http://ec.europa.eu/competiti/antitrust/cases/dec_docs/38381/38381 _1065_ arptif
summary aR006 O.J. (L 205) 24, http://eur-

lex.europa.eu/LexUriServ/LexUriSe




Consent Decrees, Reason to Believe and the Public Interest

In thinking about consent decrees dineir proper use isettling antitrust
proceedings brought by the Commission, important to consider how such
proceedings begin in the first place. bntrast to a private litigant, the Commission—as
an antitrust and consumer protectemforcement agency—brings litigationly in the
public interest. The public interest mandate is explicitly set forth in Section 5(b) of the
Federal Trade Commission (FTC) Act, winempowers the Commission to “issue and
serve . . . a complaint stating its charges” vawen it has “reason to believe that any such
person, partnership, or corporation has beasa vsing any unfair method of competition
or unfair or deceptive act oragmwtice in or affecting commerceghd if it appears to the
Commission that a proceeding brought by it weélpect to such rtteod, act or practice
“would be to the interest of the public['f"

As the statutory language clearly Bpeut, the United States Congress has
authorized the Commission to file complainotdy when it has “reason to believe” that an
unfair method of competition, or an unfair detbep act or practice, violating any of the

laws enforced by the Commission has been or is occultiagd that the commencement







undertaken principally for soenother privag or personal reason. In other words, the
terms of settlement of any litigation broudiyt the Commission should be negotiated and
approved based on the same standards thatccthes€ommission to file suit in the first
place. Otherwise, the Commission runs tB& that the litigation it has brought, or has
determined to bring, may be viewed anti@dzed as lacking the required reason-to-
believe that a violation of law has occurradd/or as failing taccount for the public
interest at stake.

The risk | have just identified is neither trivial nor imagined FTiC v. Standard
Oil Co.,*® the respondent, Standard Oil Compahyalifornia, nounted a collateral
attack against an administrative complaimtttthe Commission had issued against it and
seven other major oil compasiecharging them with “maiain[ing] and reinforc[ing] a
non-competitive market structure in the ratfigiof crude oil into petroleum products,”
“exercis[ing] monopoly power in the refinirgf petroleum products,” and engaging in
“common courses of action accommodating the needs and goals of each other
throughout the petroleum industry.” In a lawsuit filed with a United States district
court in Northern California, Standard @lleged that the Comission had issukits

complaint without having a reason to believatt8tandard Oil had violated Section 5 of

It should be emphasized that in fashioning a consent decree (or a litigated decree),
the Commission need not consider whethlesfeéhe conduct coverkby the “fencing in”
part of the decree constitute a violatiortlué law; to the contrary, as discuss&da
notes 60-65 and accompanying text, the “fegaen” part of the decree can cover
perfectly legal conduct so long as the conduttaasonably related to a violation.” But
there must always be a “reason to believe” that theaeviglationand that the remedy is
“in the public interest” in order to justify decree, whether litigated or on consent.

10249 U.S. 232 (1980).

71d. at 234 & n.3.



the FTC Act'® The district court dismissed &tard Oil's complaint on the ground that
the Commission’s reason-to-believe deteation was a preliminary agency action and
hence unreviewable by the couftsThe court of appeals féne Ninth Circuit disagreed,
however, holding that the Commission’s issuance of a complaint was a final agency
action that could be reviewex$ to whether the Commiesi had in fact made a reason-
to-believe determination, or had acted fomsoother reason such as “outside presstire.”
In the end, the United States Supreme Csidied with the district court. The
Court held that the Commission’s reasofb&dieve determination, while it admittedly
results in the agency issuing a complaint, is itself not a “definitive statement of position”
as to whether a violation of the FTC Aws occurred, and hence not a final agency
action? In reaching this conclusion, however, the Supreme Court cautioned in a
footnote that “we do not encourage thsuance of complaints by the Commission
without a conscientious comptiee with the ‘reason to bele’ obligation in [Section
5(b) of the FTC Act]. The adjudicatory proceedings which follow the issuance of a
complaint may last for months or year®hey result in substantial expense to the
respondent and may divert managemensganel from their administrative and

productive duties to the corporation. Witt a well-grounded reason to believe that

181d. at 235.
191d. at 237.
20d. at 237-38.

211d. at 241.



unlawful conduct has occurred, the Corssiondoes not serve the public interest by

subjecting business enteges to these burdens.”



committed, and/or on terms that do not subgtly advance the public interest. For
example, a consent decree may result fronctahce or fear to trine case, or from the
respondent’s concern abougtbosts of trial or whatdther issues a full-blown
investigation or discovery may uncover. While these may be wholly legitimate concerns
warranting settlement in th@wtext of a lawsuit involving tweprivate parties, they are
not legitimate in the context of an adjcatory proceeding brought by the Commission,
which acts only in theublic interest. As a matter oésponsible public policy, the
Commission should not approaedecree that reflectise private and personal
considerations of those inw@d in the litigation withoubaving satisfied for itself—and
the American public—that the decree approplyatemedies the violations identified by
the Commission’s reason-to-believe deteation and otherwise serves the public
interest.

Sometimes consent decrees are unwéethbecause the respondents, for
example, in the context of a challengedrger, offer up a remedy that “gives up the
sleeves out of the respondent&st,” that is, to allow the nratransaction to be cleared.
Specifically, it has been suggested thatipaiin pharmaceutical mgers and other cases

involving innovation markets, ragh than fight agency enforcement, have agreed to



transaction that they @mnxious to consummate. This suggestion ises a concern that

the agreed-upon remedies mmovation market cases are more than what the Commission
would have been able to alin, had it been forced to litigate the merger asiotably,

the Commission has only infrequently brougtdrger cases based on an innovation
market theory, and has neveomwsuch a case, to my knowledgeMoreover, there can

be substantial disagreement among the Comamisss over the nature and extent of the

harms to competition caused by mergers involving innovation mafkétsill discuss a

gene therapy research in order to remedyptitive concerns in several gene therapy
(innovation) markets.

25 Ronald W. Davislnnovation Markets and Merger Enforcement: Current
Practice in Perspectiv&, 1 ANTITRUSTL.J. 677, 693-94 (2003) (“To date, however, the
enforcement targets have elected to settlerahan fight, presumably, (a) because the
agencies’ challenges have, by and largejmatlved businesses that were vital to the
transactions under investigation, and (b)daese the executives making the decision on
whether to fight or settle are just as umair as everyone else about where their R&D
programs will ultimately lead.”).

26 |d. at 693 (“One might have thought tisaime of these enforcement actions
would be vulnerable to severeicial scrutiny if tested ithe context of a preliminary
injunction hearing.”) (cing M. Howard MorseThe Limits of Innovation Markets,
ANTITRUST & INTELLECTUAL PROPERTY (ABA Section of Antitrist Law, Spring 2001), at
1).

" Sed ABA SECTION OFANTITRUSTLAW, ANTITRUST LAW DEVELOPMENTS587
(6th ed. 2007) (“To date, no court has invatigdha transaction solely because it reduced
competition in an innovation market.”); Thomas Rosch, Comm’r, Fed. Trade Comm’n,
Some Thoughts on the Role of IntellecRi@perty in Innovation Market Cases and
Refusals to Licens&emarks before the Confermon Antitrust and Digital
Enforcement in the Technologe&or (Jan. 31, 2011), at 6, 10-aRailable at



concrete example of this disagresmhin a momet but my point here is that this sort of
disagreement obviously colors the assessimienwhether a proposed decree appropriately
remedies the violations of law, and the attendant harms to competition, that the
Commission—or some of the Commissioners—tesaton to believe would flow from a
challenged transaction.

Let me now give you an example to illustrate what | have been talking about. In
Negotiated Data Solutions LLE | joined the Commission majority’s Statement of its

reasons for voting to issue a complaint


http://www.ftc.gov/os/caselist/0510094/index.shtm
http://www.ftc.gov/os/caselist/0510094/080122statement.pdf
http://www.ftc.gov/os/caselist/0510094/080122complaint.pdf
http://www.ftc.gov/os/caselist/0510094/080122analysis.pdf

alleged conduct violated boginongs of Section 5, consistewith the controlling and
limiting case law’® as well as the statutelegislative history. TdAnalysis of Proposed
Consent Order further explains that tlemsent decree would remedy the harm flowing
from these violations, namely, by precluding N-Data from enforcing the relevant patents
against putative infringers unless it has first offered to license them on the terms set forth
in the prior commitmet letter to IEEE**

There was no question that N-Data had monopoly powtiaincase. This power,
however, was a function of the patentechtextogy’s inclusion irthe IEEE standard and
that standard’s subsequent adoption by the industry. From my perspective, N-Data’s
conduct at issue—its alleged breach ofggher licensing commitment—did not allow it
to acquire or maintain itsironopoly power and thus | did not believe it constituted
“exclusionary conduct” (an essential elemeha Section 2 offense under the Sherman
Act). But | thought that under the very peculiar circumstances of the case (including the
standard-setting context in which the conm@nt was made and N-Data’s subsequent
exploitation of “locked in” licensees and theustomers), the practice constituted both an
unfair act or practice and an unfairtimed of competition under Section 5.

Consequently, | was willing tweat N-Data’s conduct as arpuSection 5 offense, which

% See generallf TC v. Ind. Fed'n of Dentists, 476 U.S. 447 (1986); FTC v.
Sperry & Hutchinson Co., 405 U.S. 233 (1972); Orkin Exterminating Co. v. FTC, 849
F.2d 1354 (11th Cir. 1988); E.l. du Pont de Nemours & Co. v. FTC, 729 F.2d 128 (2d
Cir. 1984); Official Airline Guidey. FTC, 630 F.2d 920 (2d Cir. 1980$ee alsd.
Thomas Rosch, Comm’r, Fed. Trade ComnSaction 2 and Standard-Settifigambus,
N-Data& the Role of CausatiorRemarks before the LSI 4th Antitrust Conference on
Standard Setting & PateRbols (Oct. 2, 2008), at 10-18vailable at
http://www.ftc.gov/speechessch/081002section2rdimsndata. pdf

34 Analysis supranote 32, at 9-10.
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http://www.ftc.gov/opa/2004/01/genzyme.shtm
http://uk.reuters.com/article/2010/01/20/genzyme-movie-idUKN2014401220100120?pageNumber=1
http://uk.reuters.com/article/2010/01/20/genzyme-movie-idUKN2014401220100120?pageNumber=1

developnent efforts was well-defined: before the merger, there were two companies
engaged in that universe of resggrafterwards, there was just ofieNotwithstanding
that fact, the Commission voted 3iat to challenge the merger.

Then-Chairman Tim Muris voted with timeajority and explained in a separate
statement that there was no empirical resetrguggest a direct relationship between

concentration in research and depenent and the level of innovatidh. Thus, in his


http://www.ftc.gov/os/2004/01/murisgenzymestmt.pdf

“see[ing] no comelling reason why innovatn mergers should be exempt from the
Horizontal Merger Guidelinesr the presumption of anticompetitive effects for mergers
to monopoly[.]*? In his view, a rejection of theresumption eliminated “[tlhe most
significant fact in this merger analysis[ifjamely, that the mergé@rought together the
only two companies in the world engagedesearch and development for Pompe
disease ERTS Added to these two diametribabpposite views was Commissioner
Pam Harbour’s position that “[a]lthough oneywestion whether we have yet reached
the point where a general presumption dfcampetitive effects in highly concentrated
innovation markets is applicl) in the extreme case of a merger to monopoly that
eliminates all competition and diversity in the innovation market, such a presumption
seems appropriaté?

While we now have the benefit of years of hindsight wetspect to the

competitive effects of the Genzyme-Novazyme mefgéne Commission demonstrably

FED. TRADE COMM’ N, HORIZONTAL MERGERGUIDELINES 8§ 2.1.3 (Aug. 19, 2010 rev.),
available athttp://ftc.gov/0s/2010/08/100819hmgq.pdf

“2 Dissenting Stmt. of Mozelle W. Thqreon, Comm’r, Fed. Trade Comm’n, at 3,
Genzyme Corp.-Novazyme Pharmsg.|i-TC File No. 021-0026 (Jan. 13, 2004),
available athttp://www.ftc.gov/0s/2004/01/thompsongenzymestmt.pdf

43d. at 4.

4 Stmt. of Pamela Jones Harbour, Comm'r, Fed. Trade Comm’n, at 3, Genzyme
Corp.-Novazyme Pharms., Inc., FTC File No. 021-0026 (Jan. 13, 20@dgble at
http://www.ftc.gov/0s/2004/01/harbourgenzymestmt.p@bmmissioner Harbour chose
not to vote on whether to close the invediign but she issued a public statement to
express her views on the relatiorshetween competition and innovation.

%> Genzyme ultimately received FDA approval for a Pompe disease ERT, initially
in 2006 and then again in 2010 for a scaled«ension of the productmarketed under the
nameLumizyME ® in the United States amdrozyme® in the rest of the worldSeePress
Release, Genzyme Corp., Genzyme Receives FDA Approval for Lumizyme for Pompe
Disease, May 25, 2010,
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wrestled with the issue when it votedclose the investigation in January 2004. A

fundamental disagreement on the propgpmach to innovation merger analysis can
therefore affect not only whether the Commission decidest®out a complaint, but
also the propriety of any ensuing consent dettegs | have observed befotépne of

the virtues of the Commission as an enforeetragency is its independent, bipartisan


http://www.businesswire.com/portal/site/genzyme/index.jsp?ndmViewId=news_view&ndmConfigId=1019673&newsId=20100525006514&newsLang=en
http://www.businesswire.com/portal/site/genzyme/index.jsp?ndmViewId=news_view&ndmConfigId=1019673&newsId=20100525006514&newsLang=en
http://www.ftc.gov/speeches/leary/050803bipartisanlegacy.pdf

this includes each Commissiareindividual exercise olfiis or her prosecutorial
discretion under the reason-to-believe stamdand his or her assessment of the public
interest concern®,

Another aspect of consent decrees Huametimes deserves a closer look is the
suspended judgment/“avalanche” claustemtised in the Commission’s consumer
protection cases. Through these pransi the Commission will accept payment of a
lower judgment amount than the damages that it estimates have actually been suffered by
consumers, based on a respondent’s swtatement and supporting documentation
indicating a lack of financial means to pay the full amadnthe unpaid balance of the
judgment amount is therefore suspended, @es not become due and payable unless
the respondent’s sworn statement turnstolie materially false or incomplete.Used

in this manner, a suspended judgment/avdlammtause serves a legitimate purpose: it

*0 See infranotes 70-80 and accompanying text (discussing a divided
Commission’s views over the extent to whick thublic interest requires it to consider
alternative remedies proposed by third parties).

>l See, e.g., Stip. Final Order for Perm. Inj. &t®enent of Claims for Monetary
Relief § IX, FTC v. Sunny Health Nutmtn Tech. & Prods., Inc., FTC File No. 062 3007,
CIV No. 8:06-CV-2193-T-24EAJ (M.D. Fl&ov. 30, 2006) (settling false advertising
charges against respondents relating to tietary supplementad accepting a reduced
judgment amount of $375,000 based on thegricial condition, despite an estimated
consumer loss of $1,900,00@)ailable at
http://www.ftc.gov/os/caselist/062300inalorderpernanentinjunction.pdfFTC v. Tono
Records, No. CV-07-3786 JFW (RCX), 2008 U.S. Dist. LEXIS 36244 (C.D. Cal. May 1,
2008) (settling violations of the FTC Act atite Fair Debt Collection Practices Act with
a judgment that suspendhl but $50,934 of $1,186,754).

*2 See, e.g., Stip. Order, FTC v. Sunny Hehlthrition Tech. & Prods., Inc., FTC
File No. 062 3007, CIV No. 8:06-CV-2193-T2AJ (M.D. Fla. Feb. 22, 2007) (ordering
payment of the suspended judgment bedaof $1,525,000 based on respondents’ failure
to disclose $1,800,000 kept in a PayPal accoaugijable at
http://www.ftc.gov/os/caselist/0623007/070424stip0623007.pdf
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incentivizes a respondent who pleads indigendelkéhe truth about his or her financial
situation.

A suspended judgemt/avalanche clauseauld not be used, however, to inflate
the amount recovered in any given caseasto make the Comssion’s overall numbers
reported to the Congress or to the media loetter than they agally are. | have
therefore insisted on a pra that a press release not mention the amount of a
suspended judgment and, in any event, that an inflated number not be reported to the
Congress. Only the reduced amount afdgment being paid by the respondent should
be counted towards the Conssion’s annual tally. Furthermergiven the austere times
we are now seeing in the federal governmeuttae consequent need to ration our scarce
resources, | have in recent months vagdinst a consent decree if it contains no
monetary relief, and voted against a complthat is likely to result in no monetary
recovery. In my view, such a voting positiis consistent with the theme of my
remarks—i.e., whether the public is tryetting its money’s worth when the

Commission decides to accept a consent decree.



consent deree is “in the public interest® The Act does not define the phrase “in the
public interest” but instead, diresch court to consider a vagetf factors réating to “the
competitive impact of such judgmeniand “the impact of engrof such judgment].f*
Although the intent of the Tunney Act was to prevent “judicial rubber stamping”
of a proposed Justice Department consent détmeejstrict court’s “public interest”
inquiry into the merits of such a decreeévertheless a narrow one. As the court of
appeals for the D.C. Circuit held in thecrosoftantitrust case, a district court should
withhold its approval of a decree “onlydiny of the terms appear ambiguous, if the
enforcement mechanism is inadequate, if thadies will be positively injured, or if the
decree otherwise makes a ‘mockery of judicial pow&r.Tmportantly, a court must be

mindfulQ.0iari-9e"™






In sumnary, because the Congress hagetl the “primary responsibility for
fashioning ordersipon the Commissior®® the Supreme Court haspeatedly held that
the Commission has “wide discretion” in determgiwhat type of ordeis appropriate to
remedy the violations of law it has foufftand that judicial review of the remedy is
therefore limited to asking whether tteamedy the Commission has selected has a
“reasonable relation to the unlawpractices found to exis€® The standard of review
should be no less deferential applied t@asent decree as it would be to a litigated
decree. Thus, unlike the Justice Departmehich must seek court approval for its
consent decrees, we at the Commissi@vrasponsible for conducting our own public
interest inquiry before accepg proposed decrees, and timguiry operates as a check
on the “wide discretion” that we otherwiseeld to combat methods, acts and practices

that violate the antitrusna consumer protection laws.

®3FTC v. Nat'l Lead Co., 352 U.S. 419, 429 (1957).

® ETC v. Colgate-Palmolive Co., 380 U.S. 374, 392 (198&)pb Siege327
U.S. at 612-13; see alddoog Indus., Inc. v. FTC, 355 U.S. 411, 413 (1958) (“In view of
the scope of administrative discretiomtiCongress has given the Federal Trade
Commission, it is ordinarily not for courts to modify ancillary features of a valid
Commission order. This is but recognition of the fact that in the shaping of its remedies
within the framework of regatory legislation, an agenéy called upon to exercise its
specialized, experienced judgment.”); FfRuberoid Co., 343 U.S. 470, 473 (1952)
(“If the Commission is to attain the objeaty Congress envisioned, it cannot be required
to confine its road block to the narrow lathe transgressor has traveled; it must be
allowed effectively to close all roads to thehibited goal, so that its order may not be
by-passed with impunity.”). Colgate-PalmolisadRuberoid recognize the
Commission’s authority to fashion orderatisubject respondents to some amount of
“fencing in,” that is to say, to curb pedtly legal conduct slmng as the conduct is
“reasonably relatetb a violation.” See National Lead®52 U.S. at 431 (“And, we might
add, if there is a burden that cannot be meyeer after applicton to the Commission,
then respondents must remember that tieasght violating the Act must expect some
fencing in.”).

® National Lead352 U.S. at 428-2Qtacob Siegel327 U.S. at 613.
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That said, tere has been at least one reported instance in which a Commission
consent decree underwent judia@glproval under a “public intest” standard similar to
that under the Tunney Act. FIC v. Onkyo U.S.A. Corf°,the Commission sought
civil penalties against Onkyo for violation$ a prior Commission order under Section
16(a) of the FTC Act’ Onkyo agreed to the entry of final judgment against it, and the
district court conducted public interest inquir$? even though it acknowledged that the
proposed judgment was not subject to the Tunney*Act.

Moreover, despite its “wide discretiont fashioning orders for relief, the
Commission has, in the past, been divided dlve extent to which it should consider
alternative proposals for relisfibmitted by the public. I@ampbell Soup Compari§
the Commission charged the well-known maatfirer of canned soups with false and
misleading advertisements that exagtgtdhe quantity or abundance of solid
ingredients present in a bowl Gampbell soup with the ptament of clear glass marbles
in the bowl, which prevented the ingredients from sinking to the bottom, beyond the
consumer’s view! In settlement of the chargeBampbell Soup Company agreed to a

consent decree that prohibited it, prospectively, “from using any such picture or any

% No. 95-1378-LFO, 1995-2 Trade Cas. (CCH) ¥ 71,111, 1995 U.S. Dist. LEXIS
21222 (D.D.C. Aug. 18, 1995).

®715 U.S.C. § 56(a) (2009).

% Onkyq 1995 U.S. Dist. LEXIS 21222, at *8 &5 (citing thepublic interest
standard set forth iISEC v. Randolph, 736 F.2d 525, 529 (9th Cir. 1984) (“unless a
consent decree is unfairgdequate, or unreasonableguight to be approved”)).

®d. at*3n.1 & *4 n.2.
077 F.T.C. 664 (1970).

11d. at 665.
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be put to better use elsewhere.”





http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2003:001:0001:0025:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2003:001:0001:0025:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2003:001:0001:0025:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2003:001:0001:0025:EN:PDF

important difference is highlighted by therBpean Court of Justice’s June 2010 decision

in the Alrosacase® as | will explain.

84 Case C 441/07 P, Comm’n v. Alro€a. Ltd., 2010 ECJ EUR-Lex LEXIS 686
(June 29, 2010pvailable at2010 O.J. (C 234) $ttp://eur-
lex.europa.eu/LexUriServ/LexUriBedo?uri=0J:C:2010:234:0003:0004:EN:P>rd

at http://eur-
lex.europa.eu/LexUriServ/Lex\8erv.do?uri=CELEX:62007J0441:EN:HTML

For those who may not be familiar with tArosa case, here is a quick summary
of the facts. The case concerns the catitipe aspects of a December 2001 agreement
for the supply of rough diamonds from Alrosa, a Russian producer of rough diamonds, to
De Beers, a vertically inggated Luxembourg company thatinvolved in the entire
diamond supply chain, from mining to production to jewelry.

In March 2002, the parties notified tReiropean Commission regarding their
supply agreement and sought a negative clearance or an exemption decision under
Articles 81 and 82 EC. (Note that the parties made their notification prior to the abolition
of this system by Regulation No. 1/2003.) réisponse, the Commission sent a statement






make may go beyond what the Commissionld itself impose on them in a decision
adopted under Article 7 dlfie regulation after a thorougixamination[,]” presumably
because “the closure of the infringemerdqaedings brought against those undertakings
allows them to avoid a finding of infringeent of competition law and a possible firfé.”
This dynamic arises from the fact that Preamble 13 of Council Regulation No. 1/2003
makes clear that “[cJommitment decisicr® not appropriate cases where the
Commission intends to impose a fif8."Thus, an undertaking will likely be motivated
to offerbroadercommitments than what the Commission could otherwise obtaiit had
proceeded to an infringement decisiorder Article 7, because by proceeding under
Article 9, the undertaking caavoida finding of infringemenénd the imposition of a
fine.*® Or as Professor Wouter Wils, currently a Hearing Offioethe Commission,

has put it, “[t]he undertakings concerned whilis have a systematic bias in favobr

commitment decisions rather than infringement decisions” because the latter carry with

88 d. at *29-30, T 48.

i ¥ council Reg. (BC) No. 1/2003 of Decn 16, 2002, on thesimplementation of the r
rules on competition laid down in Articles 8hd 82 of the Treaty [now Articles 101 and
102 TFEU], preamble 13, 2003 O.J. (L. 1) 1 (Apr. 1, 20@»e alsdWouter P. J. Wils,
Settlements of EU Antitrust Investigatio@®mmitment Decisions under Article 9 of
Regulation No 1/20029 WoRLD



themthe prospect of “the public censure, deterrence, disgorgement of illicit gains and
punishment, and facilitation of follow-on actions for compensatict[.]”

In its action for annulment before the@t of First Instance (now the General
Court), Alrosa essentiallgrgued that De Beers haffeved the Commission broader
commitments than were necessary to remedy the preliminary infringement concerns:
specifically, that “the prohibition on all tramy relations between Deers and itself for
an indefinite period manifestly went beyond what was necessary in order to achieve the
targeted objective[.f? Setting aside whether De Be@ould unilaterally and voluntarily
offer such individual commitments—without Aka’'s assent—in the ntext of separate
Article 82 (now 102) proceedings in which it was the putative dominant undert&king,

the question remains whether De Beers offere



offered to it[.]™®® In other words, it appears tithe Commission may simply accept the
commitments offered to it by a g, as long as those commitmeatsa minimum
address the infringement concernattit has identified to the party.

In summary, according talrosa the European Commission, when applying the
principle of proportionality under Article 9 apposed to Article 7, & not required itself
to seek out less onerous or more modesaketions than the commitments offered to
it,” °® even though an undertaking may well offemmitments that “go beyond what the
Commission could itself impose on themaidecision adopted under Article 7 of the
regulation after a thorough examinatioli.”To my way of thinking, this ruling invites
the Commission to adopverbroad commitment decisions that are at odds with the
public interest. Indeed, Professor Wils has cautioned against “the possible teniptatio
competition authorities, or their staff, to toyobtain desired results beyond the scope of
their legal powers®® He argues—rightly, in my viewthat “[ijn a system governed by
the rule of law, it is important that pubkwthorities do not atteyond their legal powers,
however useful that actianay otherwise also appear.” According to Professor Wils,
“[clommitment decisions should thus gride used for commitments that are

proportionate and necessary to bring effecyivelan end a suspected infringement of

Articles 81 or 82 EC, i.e., the type of remedies which the Commission would be able to

% Alrosa, 2010 ECJ EUR-Lex LEXIS 686, at *35, 1 61.
%d.
%1d. at *29-30, 1 48.

% Wils, Settlements of EU Antitrust Investigatipsispra note 89, unpublished
manuscript at 9.

d. at 10.
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impose if it proceeded to adopt an infringement decist&h But the Court of Justice’s
holding in Alrosahas taken the opposite vieW.

TheAlrosacase also illustrates that the European Commission’s commitment
decisions under Atrticle 9, like FTC conselecrees, are subject to public comm&rut
there is no mechanism for judicial approvhistead, there lies a geral right of appeal

to the Court of Justice from Europe@ommission decisions under Article 263 TFEU,



limited.}°® Instead, what we are more likelygee are challenges to FTC consent decrees
and EC commitment decisions by interested third parties, 3©it).P.and Alrosa’

Of course, the standard for judicialrew for anyone seeking to challenge a
commitment decision or a consent decreeely deferential to the agency. The
European Court of Justice has made cle@diosa that judicial re\@w of a commitment

decision is limited to determining “whether the Commission’s assessment [of the

1% \wouter P.J. WilsThe Use of Settlements in Public Antitrust Enforcement:
Objectives and Principle81 WoRLD COMPETITION: L. & ECON. Rev. 335 (Sept. 2008),
unpublished manuscript at 6-7 (“As the undertakings have themselves offered the
commitments, one can however expect thahsaappeals will be much less frequent than
appeals by the addressees of decisionsruidiele 7 of Regulation 1/2003, finding an
infringement and imposing remedies for its termination. Indeed, at the time of writing,
no commitment decision has been tibject of such an appeal.”), available at
http://ssrn.com/abstract=113562¥ils, Settlements of EU Antitrust Investigatipsispra
note 89, unpublished manuscript at 10 (“la tase of infringement decisions, the
(frequently used) possibilitgf bringing an application for annulment of the decision
before the Court of First Instance guarastéat no remedies are imposed that go beyond
what is proportional and nessary to bring the infringemeof Articles 81 or 82 EC
effectively to an end. In the case of comm@nt decisions, this control mechanism is in
practice removed.”) & 22 (“There can be amubt that the undertailgs concerned can
bring an application for annument of the commitment deaisi, given that they are the
addressees of it and that it adversely affects their legal position in that it makes the
commitments binding on them. There woblmvever not appear to be many grounds on
which one could imagine such a challenge to be brought in practice and to have a chance
of success. One possible ground wouldhgeinclusion by the Commission in its
decision of commitments that go beyondaivthe undertakings have offered.”).

1975.0.U.P., Inc. v. FTC, 449 F.2d 1142 (D.C. Cir. 1971); Case No. T 170/06,
Alrosa Co. Ltd. v. Comm’n, 2007 E.R. 11-02601, 2007 ECJ EUR-Lex LEXIS 3364
(2007). SedVils, The Use of Settlements in Public Antitrust Enforcepsepta note
106, unpublished manuscript at 7 n.19 (noting, h@wethat there have been third-party
applications for annulment) & 15 n.63 (notiti@t “[t|he publicaton and possibility for
third-party comments, and the ensuing possibility for third-party complainants to bring
action before the EU Courts, constitute filmectional equivalent afhe publication for
public comments and the public interest deieation by the disict court under the
Tunney Act”). A search of the LEXIS database of decisions of the United States Circuit
Courts of Appeals using the keywords ‘jpen,” “review”, “Commission” or “FTC” and
“consent decree” found only one caseolving the FTC—the above-citesl O.U.P.
decision.
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