Dissenting Satement of Conmissiorer J. Thomas Rosch

United States of America Google Inc

(United States District Court for tidortheFirst, the Stipulated Ordéor Permanet Injunction

that “Deendant denies anyiolation of the FTC QGter, ay and all liabilityfor the ¢aims set
forth in the Complaint, and all matdrallegations of the Complaint save ftirose regrding
jurisdiction and venue?” Yet, at the vey same time, the Commissiongports a civil penty of
$22.5 million against Google for tha very same conduct. Condoning adenia of liability in
circumstances siicas these is unpredented.

Second, in th€irca DireciCirca DirectCirca DirectCirca Direct

! See, g., Dissenting Statenm¢ of 1 Thomas Roschn the Matter of Pool Corporation,
FTC File No. 101-011%Nov. 21, 2011available at
http:/Mww.ftc.gov/os/caselist/1010115/111121poolcorpstatemertirpdE

2 Orde, Stipulated Fet 2.

® FTCv. Circa Direct LLC, 2012 U.S. Dist. EXIS 81878, *14 (D.N.J.uhe 13, 2012).
Our sister gency the Secuties and ExcharggCommisan, has interpted this langage used
in Circa Directto be tantamount to a dehd liability. 17 C.F.R. § 202.5(e)



This scendo — violation of a congd order — mies the Commission’s aquanceof Goode’s
denial of liabilityall the more ingplicable.

Fouth, it maybe asseed that alenial of liabilityis justfied bythe prospeoof a $22.5
milli on civil penalty But $22.5 million reprgents ale minimis amount of Goolg’s profit or
revenues. Beyond that, the Conmission now has dlowed liability to be denied not only in this
matter but also in thEacebooksettlement wher Facébook simplypromised to “g and sin no
more” (unlike Goode, Faebook vas not previouslynder oder) Thereis nothing to preva
future espondents with feer resouces tha Goode and with lowelprofiles than @oge and
Facebook fom denyng liability in the future too.

Fifth, it may dso beasseted that adenia of liability is warranted here because Googe is
beingsued forthe sameanduct in other fa. But, | see nogason Wy the more ommon
“neitheradmits nor denies liabilitjanguage would not adguatelyproted¢ Goode from
collateral estppel in thoselawsuits.

For theforegoing reasans, | dissent from the Conmission’s decision to accept this
consent deree.



