! Agreement Containing Consent Omld 5.

2 Seel6 C.F.R. § 2.32 (“Thageament maystate that the siting theeofis for
settlement purposes ordynddoes not constitute an admissimpanypartythat the law habeen
violated as keged in the complaint.”jfemphais added).

¥ 15 U.S.C. § 45(b)See Johnson Prods. Co.v. FTC, 549 F.2d 35, 387th Cir. 1977)
(“The Commssion, unlike a private litent, must act in furtmance of thepublic interest.”)
(explaining that the public intest mandatentitles the Commsson to reservéo itself the
option of withdrawingts accetanceof a ®nsent deeeafte the public omment period).

* SeeFTCVv. Circa Direct LLC, 2012 U.S. Dist. EXIS 81878, *3-*6 (D.N.J.une 13,
2012) (expressinghe conern tha when beindgaced with a se



the SEC has adoptedralicy not to permit a defedant or repondent to consent to a judgnt or
orderthat imposes a satman while denyng theallegations in the complaint or ordéor
proceedings® Impartantly, the SECaso has cncluded thet “arefusd to admit the dlegationsis
equivalent to a deal, unless the dehdant orespondet states that he neithedmits nor denies
the alle@tions.” | would encouace consideation of whéeher our athorization of languge that
a consat ageament “is for sétlement purposes ongnd does notanstitue an @mission hat
thelaw has been violated” is tantamount to adenia and if sg whether the Conmission should
similarly embrae the*neitheradmits nor denieshodel langage.

Second, while hope that the majiy is corret in their asseion that the consent der
coves the deeptive pratices ofFacebook a well as the gplications (“gps”) that un on the
Facebook pl#orm, it is not clear to me that it does garticula, | am conernal that the orde
may not unequivocallxoverall repesentions made in the [Eeabook avironment (while a
user is “on Rcéook”) relatingto the decgtive information sharingradices of @ps about
which Facebook knows a should know. For examgde, areporter from Forbesreantly disclosed
that while downloadingn app on &dook, a pop up seen inbrmed uses that “This app
shars articles ypu rea and moren Faebook vith:” and then allowd users to choodmetwea
“public,” “friends,” or “only me.”® The r@orter asumed — as most users would — that choosing
“only me” meat that no one elseauld be able to sawhd one was&adingwhen usinghat
app. Howeer, to the ontrary acordingto this report, choosintpnly me” meely meant that
your readinghabits didn’t show up ingur friends’ neve feal or tickes on Faebook? Users
realing aticles within the app would still seetiates rea by other uses, even those usethat
had chose the “onlyme” option. Appaently thereis no wayto turn off shang within the app,
except on an &cle-by articlebasis'® | consider sutinadequee disclosure to bdecetive

° Id.
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& Jeff Bercovid, Despite FTC Settlement, Felwook Still Playing Coy on Privagcy
Forbes, De. 1, 2011available at
http://www.forbes.com/sites/j effbercovici/2011/12/01/despite-ftc-settlement-facebook-still-pl ayi
ng-coy-on-prvacy.

°® Subsequentjysome chages havebeen mde to the Washirtign PostSocial Reade
application download ge. Thee is now asmall question mark icon loal next tolie “who
can se adivity from this app on &dook” langiage. When a usesciolls over the question
mark icon, it say “This does not control wh@n see/our adivity within the app itself.”

10 Users an lean about the gp on the Washington Post website or on thedfook
website. Thepp is downloadkfrom the Rcdook website itselfrad users ecess the
application while on &cdook.



when it occursin the Facebook environment, irrespective of whether that failure to fully
disclose stems from the conduct of the app or Facebook itself. | would include language in the
order to make that clear, lest Facebook argue subsequently that the Commission order only
covers deceptive conduct engaged in by Facebook itself.



