
Dissenting Statement of Commissioner Joshua D. Wright 
In the Mat te r of Niel s e n  Holdi n gs N.V. and Arbi tr on  Inc.  

 
FTC File No. 131-0058 

 
September 20, 2013 

 
 The Commission has voted to issue a Complaint and Decision & Order (“Order”) 
against Nielsen Holdings N.V.  (“Nielse n”) to remedy the allegedly a nticompetitive 
effects of Nielsen’s proposed acquisition of Arbitron Inc. (“Arbitron”).  I dissented from 
the Commission’s decision because the evidence is insufficient to provide reason to 
believe Nielsen’s acquisition will substantially lessen competition in the future market 
for national syndicated cross-platform audience measurement services in violation of 
Section 7 of the Clayton Act.  I want to commend staff for cond ucting a thorough 
investigatio n.  Staff has worked diligently to collect and analyze a substantial quantity 
of documentary and testimonial evidence, and has provided thoughtful analysis of  the 
transaction’s potential  effects.  Based upon this evidence and analysis, I conclude there 
is no reason to believe the transaction violates Section 7 of the Clayton Act.1  It follows, 
in my view, that  the Commission should close the investigation and allow the parties to 
complete the merger without imposing a remedy . 
 

I. Predicting Competitive Effects in Future Markets 
 

Nielsen and Arbitron do not currently compete in the sale of national syndicated 
cross-platform audience measurement services.  In fact, there is no commercially 
available national syndicated cross-platform audience measurement service today.2  The 
Commission thus challenges the proposed transaction based upon what must be 
acknowledged as a novel theory—that is, that the merger will substantially lessen 
competition  in a market that does not today exist.  The Commission asserts that, in the 
absence of the merger, Nielsen and Arbitron would invest heavily in the development 
of national syndicated cross-platfor m audience measurement services, and that the 
products ultimately yielded by those efforts w





3 
 

upon the antitrust agencies to take into account efficiencies claimed by the parties, the 
likelihood of successful entry, and the possibility of a failing firm defense. 6  
Significantly, however, each of these predictions about the evolution of a market is 
based upon a fact-intensive analysis rather than relying upon a general presumption 
that economic theory teaches that an increase in market concentration implies a reduced 
incentive to invest in innovation .7  For example, when parties seek to show that a 
proposed transaction has efficiencies that mitigate the anticompetitive concerns,  they 
must provide the agencies with clear evidence showing  that the claimed efficiencies are 
cognizable, merger-specific, and verifiable. 8  Similarly, w hen assessing whether future 
entry would counteract a proposed transaction’s competitive concerns, the agencies 
evaluate a number of facts—such as the history of entry in the relevant market and the 
costs a future entrant would need to incur  to be able to compete effectively—to 
determine whether entry is “timely, likely, and sufficient .” 9  Likewise, to prove a failing 
firm defense successfully, the parties must show several specific facts, such as an 
inability to meet financial obligations in the near future  or to reorganize in bankruptcy , 
to allow the agencies to predict that the firm would fail absent the merger.  10 

 
I believe the Commission i
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Consequently, in merger cases where only  limited or 
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transaction would offset any anticompetitive effect.  As discussed above, I find no 




