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Thank you for the opportunity to speak to you today about the FTC’s enforcement 

priorities in the early days of the new administration.   

I. 

Despite the downturn in the global economy and dramatic reduction in M&A activity, the 

FTC’s merger enforcement divisions have remained busy.  A recent FTC report noted that the 

number of FTC merger enforcement actions dropped by only 10% in our fiscal year ended 

September 30, 2009, compared to the prior year.1  However, for transactions reported under the 

                                                 
* The views stated here are my own and do not necessarily reflect the views of the Commission 
or other Commissioners.  I am grateful to my attorney advisor, Darren Tucker, for his invaluable 
assistance in preparing this paper. 

1 Federal Trade Commission, Performance and Accountability Report, Fiscal Year 2009, at 56. 
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Hart-Scott-Rodino Act, the number of enforcemen
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consumers and in which the agency has particular expertise.  Those industries include healthcare, 

energy, chemicals, technology, and consumer goods and services.  For many years, one of the 

agency’s enforcement priorities has been the $2.6 trillion healthcare industry, which accounts for 

one-sixth of the U.S. economy.  The rising cost of healthcare is major concern for many 

Americans and the subject of much recent debate in Congress.  The Commission is committed to 

doing everything it can to promote competition, choice, and innovation in healthcare markets, 

including by preventing anticompetitive mergers.  Our current Chairman has made no secret that 

this industry is a particular priority of his, and our staff responsible for healthcare mergers have 

been particularly busy.  Indeed, seven of the merger enforcement cases that I just mentioned 

involved the healthcare industry, including mergers involving medical devices,10 

pharmaceuticals,11 and hospitals and medical facilities.12 

Another industry over which the Commission exercises special vigilance is the energy 

sector, in particular the markets for crude oil, gasoline, and other petroleum products.  The 

agency plays an important role in maintaining competition and protecting consumers in energy 

markets, which often directly affect consumers’ pocketbooks.  One of the FTC’s merger shops is 

devoted to energy issues, and we have personnel dedicated to energy concerns elsewhere within 

the agency.  For example, the Commission actively monitors retail and wholesale prices of 

gasoline and diesel fuel across the country in an attempt to identify unusual price movements 

                                                 
10 Thoratec Administrative Complaint, supra note 4 (left ventricular assist devices); FTC Press 
Release Regarding Getinge/Datascope, supra note 7 (devices used in coronary bypass surgery). 

11 Pfizer Decision and Order, supra note 6 (animal drugs and vaccines); Schering-Plough 
Decision and Order, supra note 6 (animal and human drugs); Ovation Complaint, supra note 9 
(drugs used to treat a congenital heart defect in premature babies); CSL Complaint, supra note 4 
(plasma-derivative protein therapies). 

12 Carilion Aid to Analysis, supra note 4 (outpatient medical clinics).  
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that might result from anticompetitive conduct.  At Congress’s direction, the FTC recently 

completed a rulemaking, which went into effect on November 4, 2009 and prohibits market 

manipulation in the wholesale petroleum industry.13 

Ensuring competition in the high-tech sector is another priority for the agency.  

Competition in the technology sector, including products such as computer hardware and 

software, is critical to consumers and the economy.  The development of technologically 

complex products and services helps drive economic expansion by lowering costs and fostering 

further innovation.  At the FTC, two of the FTC’s merger enforcement actions in the new 

administration involved high-tech industries, including one in software products and one in 

electronic records.14 

The chemicals industry is another area with a long history of FTC merger enforcement.  

Since March, the agency has entered into or finalized consent decrees in five mergers in the 

chemicals business.  The products at issue ranged from rust inhibitors to acrylics, de-icing salt, 

battery separators, and high-performance pigments.15 
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The Commission also focuses its merger enforcement resources on certain consumer 

goods, supermarkets, and retail industries.  These often raise concerns that are local in nature but 
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A final priority for the agency is ensuring that parties adhere to FTC merger regulations 

and orders.  In July, the agency found that a party had violated a 2004 consent decree that 

required it to divest certain assets in a timely manner.  Under a new consent agreement, the 

company must take additional steps to fully restore competition in the affected markets and 

submit to oversight by an FTC-approved monitor.21  And in June, the FTC in conjunction with 

the DOJ charged an individual with failing to report a number of transactions under our 

premerger notification rules and required the individual to pay a $1.4 million civil penalty.22  

Finally, new rules governing our Part 3 administrative litigation at the FTC went into effect 

earlier this year.23 

II. 

On September 22, 2009, the FTC and DOJ announced plans to hold joint workshops to 

explore the possibility of updating the Horizontal Merger Guidelines (Guidelines).24  The 

workshops are intended to determine whether the Guidelines “accurately reflect the current 

practice of merger review at the FTC and DOJ, as well as to take into account legal and 

                                                 
21 Aspen Technology, Inc.; Analysis to Aid Public Comment on Proposed Agreement Containing 
Order to Show Cause and Order Modifying Order, 74 Fed. Reg. 36712 (July 24, 2009). 

22 Final judgment, United States v. Malone, 2009-1 Trade Cases (CCH) ¶ 76,659 (D.D.C. 2009), 
available at http://www.usdoj.gov/atr/cases/f247500/247529.pdf. 

23 On October 7, 2008, the FTC published a Notice of Proposed Rulemaking detailing proposed 
rule revisions and inviting public comment.  See 73 Fed. Reg. 58832.  On January 13, 2009, the 
FTC published interim final rules, which governed all proceedings commenced after that day.  
See 74 Fed. Reg. 1804.  On May 1, 2009, the Commission published final rules, adopting the 
interim rules subject to a few revisions.  See 74 Fed. Reg. 20205.  The final rules govern all 
proceedings initiated on or after May 1, 2009.  See id. 

24 Press Release, Federal Trade Commission, Federal Trade Commission and Department of 



 8

economic developments that have occurred since the last significant Guidelines revision in 

1992.”25  The agencies plan to solicit comments on particular topics and to hold a series of five 

public workshops in December 2009 and January 2010. 

The project is limited to horizontal merger enforcement.  The agencies are not updating 

their non-horizontal merger guidelines, which were last revised in 1984.26  Some of you may find 

this curious, given the greater passage of time since the non-horizontal guidelines were issued 

and the possible momentum from the European Commission’s promulgation of non-horizontal 

merger guidelines last year.27  Nevertheless, I believe that the agencies are wise to prioritize 

revising the horizontal guidelines.  First, there are very few challenges to non-horizontal mergers 

in the United States, making accurate, up-to-date guidelines in this area less urgent than in the 

horizontal context.  And second, revising the horizontal guidelines is likely to be much simpler, 

given that there is far less consensus in the United States as to appropriate enforcement standards 
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including the hypothetical monopolist test, the use of the Herfindahl-Hirschman Index (HHI), the 

timeliness-likelihood-sufficiency approach to entry analysis, consideration of efficiencies, and 

inclusion of a failing firm defense.28  Many of the proposed revisions should not be a surprise to 

practitioners in the United States, as they reflect what the agencies have previously said in 

speeches, reports, and closing statements.29 

One important change that may occur, however, is a restructuring of that content to 

recognize upfront the role of direct effects evidence in merger analysis.  Direct effects evidence 

is evidence indicating the likely competitive effects of a transaction or practice that is not based 

on inferences drawn from market concentration.  Examples of direct effects evidence include an 

acquiring company’s post-merger plans, evidence that competition between the merging parties 

has led to lower prices or other competitive benefits, changes in prices or output from a 

consummated merger, and the results of natural experiments (which show the effect of a change 

in concentration or the number of competitors). 

The 1992 Guidelines offer little support for the use of direct effects evidence.  Instead, 

the 1992 Guidelines require that merger analysis proceed in a step-by-step fashion starting with 

market definition.  Only after the market is defined—and the market participants identified and 

concentration levels determined—are the likely competitive effects of a transaction assessed.  

                                                 
28 See Fed. Trade Comm’n & U.S. Dep’t of Justice, Horizontal Merger Guidelines:  Questions 
for Public Comment 1-2 (Sept. 22, 2009), http://www.ftc.gov/bc/workshops/hmg/hmg-
questions.pdf; Christine A. Varney, Assistant Att’y Gen., Antitrust Div. U.S. Dep’t of Justice, 
Merger Guidelines Workshops 10 (Sept. 22, 2009), available at 
http://www.usdoj.gov/atr/public/speeches/250238.pdf. 

29 See, e.g., U.S. Dep’t of Justice & Fed. Trade Comm’n, Commentary on the 1992 Horizontal 
Merger Guidelines (2006), available at 
http://www.ftc.gov/os/2006/03/CommentaryontheHorizontalMergerGuidelinesMarch2006.pdf 
[hereinafter Commentary]. 
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Notwithstanding that direct effects evidence is given relatively short shrift in the 1992 

Guidelines, the agencies do in fact consider such evidence in the course of merger review.  As a 

2006 FTC/DOJ report stated, “the Agencies do not apply the Guidelines as a linear, step-by-step 
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It is important to keep in mind that market definition is not an end in itself but rather an 

indirect means of determining the presence of market power or the likelihood that it will be 

exercised.  By contrast, direct evidence can shed light directly on whether a proposed transaction 

is likely to facilitate the exercise of market power.  For example, we sometimes see projections 

in acquiring companies’ pre-merger documents as to how a transaction will affect the company’s 

prices.  That kind of evidence is more probative to me than inferences based on changes in 

concentration (except perhaps in extreme cases such as mergers to monopoly or duopoly). 

I also think a focus on competitive effects is an easier story for the government to tell and 

for a court to understand.  A case focused on market definition risks getting bogged down in 

esoteric fights over the SSNIP test.  Asking customer witnesses whether they would have 

switched to an alternative in the face of a 5% price increase is arguably not a persuasive line of 

questioning.  Contrast that to the use of documents or testimony showing whether there have 

been recent competitive interactions between the merging companies resulting in lower prices or 

other consumer benefits. 

The agencies should be on safe ground when using direct effects evidence in court.  The 

Supreme Court has held that direct effects evidence can establish a violation of the Sherman Act 

in a non-merger case, even without proof of market power in a relevant market.33  The D.C. 

Circuit has twice suggested that a Section 7 violation could be predicated on direct effects 

evidence.  In Baker Hughes, Judge (now Justice) Thomas stated that “[m]arket share is just a 

                                                 
33 See FTC v. Indiana Fed. of Dentists, 476 U.S. 447, 460-61 (1986) (“Since the purpose of the 
inquires into market definition and market power is to determine whether an arrangement has the 
potential for genuine adverse effects on competition, proof of actual detrimental effects, such as 
a reduction of output can obviate the need for an inquiry into market power, which is but a 
surrogate for detrimental effects.” (quotations omitted)).  Judge Posner has observed that judicial 
interpretation of Section 1 of the Sherman Act and Section 7 of the Clayton Act has converged.  
United States v. Rockford Mem’l Corp., 898 F.2d 1278, 1281-83 (7th Cir. 1990). 
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way of estimating market power, which is the ultimate consideration . . . . When there are better 

ways to estimate market power, the court should use them.”34  In the D.C. Circuit’s Whole Foods 

decision, Judge Brown stated that “defining a market and showing undue concentration in that 

market . . . does not exhaust the possible ways to prove a § 7 violation on the merits.”35  Several 

district courts have relied on direct effects evidence in evaluating proposed transactions.  In the 

Staples case, for example, pre-merger business records indicated that prices tended to increase as 

the number of office superstores declined.36 

All of this is not to say that the agencies can eschew market definition altogether.  When 

the agencies go into federal court, they must at least identify the “rough contours” of the relevant 

market, as the Seventh Circuit has held in a Sherman Act case.37  That makes sense.  For one 

thing, the language of Section 7 makes clear that a relevant market must be established.  

Moreover, it is implausible to argue (or conclude) that a merger is likely to have competitive 

effects without describing at least roughly those who are likely to be adversely affected by it.  

But I would contend that relevant markets can often be defined by use of direct effects evidence.  

                                                 
34 United States v. Baker Hughes Inc., 908 F.2d at 981, 992 (D.C. Cir. 1990) (quoting Ball 
Memorial Hosp. v. Mut. Hosp. Ins., 784 F.2d 1325, 1336 (7th Cir. 1986)).  Judge (now Justice) 
Ruth Bader Ginsburg was also on the Baker Hughes panel. 

35 FTC v. Whole Foods Market, Inc., 548 F.3d 1028, 1036 (D.C. Cir. 2008) (Brown, J.) (dicta).  
In particular, “it might not be necessary to understand the market definition” in a unilateral 
effects case involving differentiated products, at least at the preliminary injunction stage.  Id. at 
1036 n.1 (Brown, J.) (dicta). 

36 FTC v. Staples, Inc., 970 F. Supp. 1066 (D.D.C. 1997). 

37 Republic Tobacco Co. v. N. Atlantic Trading Co., 381 F.3d 717, 737 (7th Cir. 2002) (“[I]f a 
plaintiff can show the rough contours of a relevant market, and show that the defendant 
commands a substantial share of the market, then direct evidence of anticompetitive effects can 
establish the defendant’s market power in lieu of the usual showing of a precisely defined 
relevant market and a monopoly market share.”) 
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I have described this as “backing into” the market definition.38  Others have described the 

competitive effects evidence and the market definition evidence as “two sides of the same 

coin.”39  Both mean the same thing to me: the relevant markets need not be defined in the order 

or in the fashion set forth the current Merger Guidelines. 

As the agencies contemplate possible revisions to the Merger Guidelines, I hope the 

drafters keep two other priorities in mind: simplicity and consensus.  As the 1992 Guidelines 

themselves note, the purpose of the Guidelines is to state the enforcement policy of the DOJ and 

FTC concerning horizontal acquisitions and mergers “as simply and clearly as possible.”40  The 

Merger Guidelines should be understandable not only to antitrust lawyers and economists but to 

businesspeople and other interested parties.  This means that the Merger Guidelines should 

eschew economic formulae and jargon.  If an economic concept cannot be explained in brief 

narrative text, it has no place in the Guidelines.  The need for simplicity is particularly important 

in light of the key role of economists in this project and because several of the proposed topis
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the drafters identified for discussion are technical economic concepts that will not be familiar to 

non-economists.   

The other priority the drafters need to keep in mind is the need for consensus.  The 1992 

Guidelines have been successful in large measure due to their acceptance by both agencies and 

every administration since their adoption.  The next version of the Guidelines will need to attain 

a similar level of consensus to be successful.  Six votes in favor of the revisions—one from the 

AAG and one from each of the five FTC Commissioners—will be an important starting point.41 

III. 

A second priority for the FTC is investigating and, when appropriate, challenging 

unilateral conduct.  As you know, in the United States, monopolization and attempted 

monopolization are condemned under Section 2 of the Sherman Act.  In addition, the FTC can 

challenge unilateral conduct under Section 5 of the FTC Act. 

In recent years, one of the agency’s priorities has been challenging firms that harm 

competition by deceiving or reneging on their intellectual property commitments to standards 

setting bodies.  For example, in the Unocal case, we alleged that the company failed to disclose 
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monopolists and would-be monopolists that engage in exclusionary conduct, particularly in the 

standards-setting context. 

Since the start of the new administration, there has been one significant policy decision in 

the area of unilateral conduct: the DOJ’s withdrawal of its single-firm conduct report.  Let me 

start with some background.  From June 2006 to May 2007, the DOJ and FTC held a series of 

joint hearings to explore the antitrust treatment of single-firm conduct.  The agencies’ goal was 

“to explore how best to identify anticompetitive exclusionary conduct for purposes of antitrust 

enforcement under Section 2 of the Sherman Act.”47   

On September 8, 2008, the Department of Justice issued a 213-page Report purportedly 

based on the hearings.48  The FTC declined to join the DOJ’s Report.  Three of the four FTC 

Commissioners, including myself, issued a statement that criticized the Report as a “blueprint for 

radically weakened enforcement of Section 2 of the Sherman Act.”49  We explained that under 

the Report firms with monopoly power or near monopoly power would be able to engage in a 

                                                 
47 Consumer Benefits and Harms: How Best to Distinguish Aggressive, Pro-Consumer 
Competition from Business Conduct To Attain or Maintain a Monopoly, 71 Fed. Reg. 17872 
(Apr. 7, 2006). 

48 U.S. Dep’t of Justice, Competition and Monopoly: Single-Firm Conduct Under Section 2 of 
the Sherman Act (2008) [hereinafter Report]. 

49 Statement of Commissioners Harbour, Leibowitz and Rosch on the Issuance of the Section 2 
Report by the Department of Justice 1 (Sept. 8, 2008), 
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variety of exclusionary practices “with impunity, regardless of potential foreclosure effects and 

impact on consumers.”50 

The Report was effective for only eight months.  In May 2009, Christine Varney 

withdrew it, declaring that it “no longer represents the policy of the Department of Justice with 

regard to antitrust enforcement under Section 2 of the Sherman Act.”51  She took particular 

exception to what she characterized as “an excessive concern with the risks of over-deterrence 

and a resulting preference for an overly lenient approach to enforcement.”52  Ironically, only two 

days after General Varney withdrew the Report, the European Commission announced a record 

fine under Article 82 against Intel for $1.45 billion. 

I remarked a couple minutes ago about the importance of consensus as the agencies work 

to revise the Merger Guidelines.  The DOJ’s Section 2 Report provides a vivid example of the 

problems with agency reports that lack consensus.  A unilateral conduct Report that had 

consensus politically and between the agencies might well have made a significant, lasting 

contribution to the development of Section 2 jurisprudence.  Instead, the Report reflected an anti-

enforcement philosophy that was destined not to have long-term support at either agency.  I am 

hopeful that we have learned from that experience and that it will not be repeated as we attempt 
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little, if any, basis in Supreme Court precedent.53  For example, the Report adopted a rule of per 

se legality for refusals to deal by monopolists, regardless of purpose or effect.54  This was 

contrary to the Supreme Court’s Trinko decision55 and would constrain the agencies’ ability to 

investigate and prosecute conduct that might harm consumers.  Another example was the broad 

safe harbor applicable to loyalty discounts in the Report, which would treat those practices as 

legal if they either satisfied a standard predatory pricing test or rivals “remain on the market.”56  

This immunization of all or nearly all loyalty discounts by a firm with monopoly power finds no 

support in the caselaw and has the potential to harm consumers.   

The Report also failed to consider that the cumulative effect of its safe harbors could be 

to eliminate liability entirely.  Imagine a company that has monopoly power in the sale of 

widgets and also sells a variety of other products.  The company locks up 30% of widget 

customers through profitable exclusive dealing arrangements.  For the remaining 70% of the 

widget market, the monopolist offers loyalty discounts that result in some widget sales below 

cost (but not for the product as a whole).  Customers that want to purchase one of the company’s 

                                                 
53 Report, supra note 48, at 2-3 (“Where appropriate, the Department has set out ‘safe harbors’ to 
create certainty for businesses and encourage precompetitive activity.  In other areas, the 
Department has articulated specific standards that should be applied.”); id. at 46 (“The 
Department will continue to work to develop conduct-specific tests and safe harbors.”). 

54 Id. at 129 (“The Department believes that antitrust liability for unilateral, unconditional 
refusals to deal with rivals should not play a meaningful part in section 2 enforcement.”). 

55 Verizon Commc’ns Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398, 408 (2004) 
(stating that the right to refuse to deal with rivals is not “unqualified” and that a refusal to 
cooperate with rivals “[u]nder certain circumstances . . . can constitute anticompetitive conduct 
and violate § 2”). 

56 Report, supra note 48, at 105 (“Rivals’ continued presence in the market casts serious doubt 
on the existence of anticompetitive effects—consumers continue to benefit from the bundled 
discounting as well as rivals’ presence.  Accordingly, the Department believes that if rivals have 
not exited the market as a result of the bundled discounting and if exit is not reasonably 
imminent, courts should be especially demanding as to the showing of harm to competition.”). 
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outweighed the benefits.59  That test was inconsistent with rule-of-reason analysis, which simply 

asks whether the anticompetitive harm outweighs the procompetitive effects.   

The disproportionality test arguably requires a prohibitively high burden of proof and 

would cripple effective enforcement against monopolistic abuses.  Indeed, the American Bar 

Association has observed that “the disproportionality standard appears more rigorous than the 

usual balancing of procompetitive and anticompetitive effects under the traditional rule of reason 

standard, and appears to establish a higher threshold for Section 2 liability.”60  I was also 

concerned that the disproportionality test, like other balancing tests,61 is little more than an empty 

shell, leaving courts with no guidance on, for example, what consumer effects to value and by 

how much. 

IV. 

Another priority for the new administration at the FTC is the development of a mode or 

modes of analysis for evaluating resale price maintenance (RPM) claims. 

Modern Section 1 jurisprudence includes a number of category-based classification 

schemes.  Certain categories of conductCagreements between or among horizontal competitors 

                                                 
59 Report, supra note 48, at 45.  Areeda and Hovenkamp advocate a similar test.  See PHILLIP E. 
AREEDA & HERBERT HOVENKAMP, ANTITRUST LAW: AN ANALYSIS OF ANTITRUST PRINCIPLES 

AND THEIR APPLICATION ¶ 651a (3d ed. 2007 supp. 2009) (conduct is exclusionary if it 
“produce[s] harms disproportionate to any resulting benefits”); Herbert Hovenkamp, Exclusion PPLICATION 
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to fix prices, rig bids, and to allocate customers or territoriesCare illegal per se.  That means that 

they are illegal without regard to their purpose or effect.62   

Conduct that is not illegal per se is analyzed under the rule of reason.  Rule of reason 

analysis is intended to assess whether the restraint in question “is one that promotes competition 

or one that suppresses competition.”63  The courts have developed several types of rule of reason 
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The Leegin decision can be read to suggest that a truncated analysis, such as the one 

applied in Polygram, might be suitable for analyzing minimum resale price maintenance 

agreements under some circumstances.  The Leegin Court observed that “[a]s courts gain 

experience considering the effects of these restraints by applying the rule of reason over the 

course of decisions, they can establish the litigation structure to ensure the rule operates to 

eliminate anticompetitive restraints from the market and to provide more guidance to businesses. 

Courts can, for example, devise rules over time for offering proof, or even presumptions where 

justified, to make the rule of reason a fair and efficient way to prohibit anticompetitive restraints 

and to promote competitive ones.”69
 

The question is whether, post-Leegin, RPM can be considered to be “inherently suspect,” 

and thus a worthy object for the scrutiny under the Polygram analysis for certain horizontal 

restraints.  On the one hand, the Court in Leegin stated that “the potential anticompetitive 

consequences of vertical price restraints must not be ignored or underestimated.”70  But at the 

same time, the 
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manner.  That literature has been gathered together by, among others, Professor Maurice 

Stucke.72
  One of the most significant insights from the behavioral economics literature is the 

suggestion that, because consumers will behave irrationally—which is to say that they will make 

decisions based on factors other than price and quality—the government should engage in 

consumer protection efforts when there is a situation with less or imperfect competition rather 

than sitting back and waiting for a market to heal itself.73 

In the wake of the recent financial crisis, behavioral economics has received considerable 

attention, just as many have questioned whether the Chicago School’s teachings are still 

tenable.74  Both Congress and the Supreme Court are currently grappling with the appropriate 

role of behavioral economics.  In the Jones v. Harris case, the Supreme Court is considering 

whether an investor can challenge a fund’s investment adviser for charging an excessive fee in 

                                                 
72 See, e.g., Maurice E. Stucke, New Antitrust Realism
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the absence of fraud.75  In essence, the case boils down to a fundamental disagreement over the 

ability of the market to regulate fees.   

And over the last few months, Congress has been debating the creation of a new 

Consumer Financial Protection Agency to regulate the financial products.  Under the 
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something we can and should be grappling with at the FTC, particularly given our consumer 

protection mission. 


