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Good morning.  Thank you for the kind introduction and warm welcome .  I am 

delighted to be here today.  
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of Law for hosting me this morning,  and Philip Lowe, Mel Marquis, and Giorgio Monti 

for organizing this workshop and inviting me  to share my views. 

I. INTRODUCTION  

Today I would like to talk about  the approach taken by the Federal Trade 

Commission (“FTC”) in pursuing monetary remedies against defendants in competition 

cases.  Unlike the Department of Justice, which has the broad legal authority to pursue 

all sorts of remedies against antitrust defendants, the FTC’s authority is limited to 

pursuing so-called “equitable” remedies. 1  Equitable remedies typically involve court 

orders directing a defendant or defendants to engage or not engage in certain behavior, 

i.e., an injunction.  In a merger case, the FTC will often ask a court to direct the parties 

divest a business in a particular geographic market.  Or in a case alleging 

anticompetitive conduct, the FTC might ask a court to issue an injunction preventing 

the defendants from en
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– here I am referring to vertical distribution restraints imposed by a firm with market 

power – antitrust enforcers should be more worried abou t over-
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The Commission’s efforts to pursue disgorgement in antitrust c ases led to critical 

commentary 9 and the Commission ultimately  requested comments from the public 

about the conditions under which  it would  be appropriate for the Commission to 

pursue disgorgement and other monetary remedies in antitrust cases.10  A
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monetary remedies will be pursued only when the violation is “clear,” the Commission 

observed that “rarity or clarity of the violation is not an e lement considered by courts in 

disgorgement requests . . . . Whether conduct is common or novel, clearly a violation or 

never before considered, has little to do with whether the conduct is anticompetitive; 

some novel conduct can violate the antitrust laws and can be even  more egregious than 

clear violations.” 15  Next, the Commission criticized the requirement in the Policy 

Statement that the Commission consider whether alternative plaintiffs may seek 

monetary relief, which could potentially obviate the nee d for the Commission to seek 

disgorgement.  The Commission reasoned that the presence of alternative plaintiffs 

seeking monetary recovery “is relevant in this context, but it is not dispositive.  It is 

only one of several questions that might usefully be asked in deciding whether a 

Commission imposed monetary remedy is appropriate and necessary.” 16  Finally, 

notwithstanding that the factors set forth in the Statement were not legal requirements, 

the Commission in withdrawing the statement noted that it was “ concerned that parties 

could mistakenly argue that the factors laid out in the Policy Statement are binding on 

the Commission, thus creating an unnecessary side issue in litigation.”17        

 The Commission also put forward two policy reasons for withdrawing the 

Statement.  First, it argued that, in its “experience,” “the Policy Statement has chilled 

                                                           
15 Id. 
16 Id. 
17 Id. at 1 n.2. 
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the pursuit of monetary remedies in the years [since it was issued].” 18  Second, and most 

interestingly from my perspective, the Commission also suggested that some recent 

decisions by the Supreme Court justify the Commission’s increased use of 
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the Statement attempted to do in the first place: provide the business community with 

guidance regarding the Commission’s pursuit of monetary remedies in antitrust cases.   

 Indeed, the Policy Statement was just that – a statement of policy regarding how 

the Commission would exercise its legal enforcement authority.  If “rarity or cla rity of 

the violation” was an element considered by courts in deciding whether to award 

disgorgement, then pursing disgorgement only in such cases could not be a matter of 

Commission policy ; under the law, the Commission would be forbidden from seeking 

disgorgement in cases in which the violation is somehow less than clear.  This is simply 
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restricting output and raising pr ice and is without any efficiency justification .  For 

example, there are myriad forms of deception, not all of which have been challenged in 

court as antitrust violations and, to the extent that an egregious example of deception 

by a firm with market power  results in that firm increasing or maintaining monopoly 

power, that deception could constitute a clear violation of the antitrust laws that would 

justify disgorgement of profits even if it is not closely similar to a past successful 

antitrust case.  The same can be said of rival firms concocting novel means of naked 

price-fixing.  Novel or not in the form of their implementation, naked price -fixing 

schemes clearly violate Section 1 of the Sherman Act. 

 Another reason the Commission gave for withdrawing the  Statement is that the 
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during the nine -year period before the Policy Statement was in effect,25 and also sought 

disgorgement in two cases during the nine-year period while the Policy Statement was 

in effect.26  These data could support the conclusion that the Commission does not 

pursue disgorgement very often in antitrust cases – only four times in eighteen  years – 

but they do not provide support for the conclusion that the Policy Statem ent has had 

any effect on the Commission’s pursuit of monetary remedies, much less that the 

Statement has chilled Commission efforts to pursue disgorgement.  

 It is possible, however, to expand the relevant universe of cases to consider 

remedies that are similar to disgorgement but do not actually require a monetary 

payment from the defendant.   The Commission has on a few occasions in recent years 

sought a remedy whereby the owner of standard -essential patents either cannot enforce 

the patents or must license the patents on a royalty-free basis.27  Requiring a patent 

holder to grant a royalty- free license to certain patents is similar to disgorgement in that 

the remedy effectively takes profits away from the defendant.  In the typical context, a 

would -be licensee of the defendant’s patents complains that the defendant is causing 

                                                           
25 FTC v. The Hearst Trust, No. 1:01CV00734 (D.D.C. Dec. 14, 2001) (settlement resulting in defendant 
paying $19 mil. in disgorgement); FTC v. Mylan Labs., Inc., 62 F. Supp. 2d 25 (D.D.C. 1999) (holding that 
the FTC could sue for monetary damages as well as injunctive relief, and resulting in  a $100 million 
settlement). 
26 
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regarding remedies.  The Bosch case, the most recent decision by the Commission 

requiring royalty- free licensing, was followed six weeks later by the Commission’s 

consent agreement with Google relating to Google’s failure to license standard-essential 

patents.29  In the provisionally accepted agreement with Google, the Commission did 

not require royalty- free licensing to remedy the alleged law violatio n, instead requiring 

that Google go through a dispute resolution process before seeking injunctive relief 

against a willing licensee.30  The Commission failed to explain why it chose two 

different remedies in two cases involving similar conduct.  Perhaps if  the Policy 

Statement were in effect, the Commission would at least have had to grapple with th is 

issue.       

V. Would a Reduction in Private Antitrust Enforcement Justify Additional Efforts 

by Public Enforce rs to Pursue Monetary Remedies ? 

I would like to spend the balance of my time discussing what I find to be the 

most interesting aspect of the Commission’s decision to withdraw the Policy Statement: 

the idea that the FTC needs to pursue monetary remedies with more frequency because 

recent Supreme Court cases have made it more difficult for private plaintiffs to win 

antitrust cases.  In its Complaint against Intel, former Chairman Leibowitz and former 
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Commissioner Rosch issued a joint statement explaining why the Commission sued 

Intel under Section 5 of the FTC Act rather than under Section 2 of the Sherman Act: 

[C]oncern over class actions, treble damages awards, and costly jury trials have 
caused many courts in recent decades to limit the reach of antitrust. The result 
has been that some conduct harmful to consumers may be given a “free pass” 
under antitrust jurisprudence, not because the conduct is benign but out of a fear 
that the harm might be outweighed by the collateral consequences created by 
private enforcement. For this reason, we have seen an increasing amount of 
potentially anticompetitive conduct that is not easily reached under the antitrust 
laws, and it is more important than ever that the Commission actively consider 
whether it may be appropriate to exercise its full Congression al authority under 
Section 5.31 

Though the argument is framed in the context of the FTC’s increased use of its power to 

prosecute “unfair methods of competition” under the FTC Act, the argument could just 

as easily apply to the FTC’s efforts to pursue disgorgement or other monetary relief 

from antitrust defendants.  If certain defendants are given a “free pass” under the 

current antitrust laws, then the FTC ought to pursue harsher remedies against those 

defendants it does sue to make up for the cases that would have been brought but-for 

the Supreme Court’s decisions.  For the former Commissioners’ position to make sense, 

two testable hypotheses would need to be confirmed: (1) private antitrust lawsuits have 

become more difficult to win; and (2) anticompetitiv e conduct is currently under -

deterred by the antitrust laws .  I discuss both in turn. 

A. Is It Now More Difficult for a Private Plaintiff to Win an Antitrust Case? 

                                                           
31 Statement of Chairman Leibowitz & Commissioner Rosch , Intel Corp., No. 9341, 2010 WL 4542454 
(F.T.C. Nov. 2, 2010), available at http://www.ftc.gov/os/adjpro/d9341/091216intelchairstatement.pdf. 
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 Ginsburg and Brannon also argue convincingly that the Court’s move to decide 

cases in favor of defendants is a result of economic analysis becoming more engrained 

in antitrust law , rather than a result of bias.  As the authors note, “the Court, far from 

indulging in a pro -defendant or anti -antitrust bias, is [instead] metho dically re -working 

antitrust doctrine to bring it into alignment with modern economic understanding.” 41  

In a separate article, Ginsburg opines that “[t]he Court’s reliance upon modern 
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by the federal agencies through 2008.43  According to Godek, in recent years private 

suits have outnumbered suits brought by the federal agencies by more than twenty to 

one.44  With regard to private suits, the data show that they have increased significantly 

between 2004 when Trinko was decided and 2008.45   

46 
The data on private suits between 2008 and 2012 tell a slightly different story. 47  

These data show a lull in private enforcement after 2008, perhaps explained by the 

economic collapse, but with a surge in 2012.48  It would be easy to make too much of 

this data; case filings are an imperfect proxy for win rates.  Nevertheless, the data do 
                                                           
43 Paul E. Godek, 
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indicate that the pro- defendant antitrust decisions starting with Trinko in 2004 have not 

resulted in a decrease in antitrust case filings by private plaintiffs.        

B. Even if It is More Difficult for a Private Plaintiff to Win an Anti trust Case, Does 

It Follow that Anticompetitive Conduct is Under-Deterred? 
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To be sure, the Supreme Court has expressed concerns about the cost and 

uncertainty of private litigation. 51  However, a much stronger theme in the Court’s 

jurisprudence  is a concern about any court’s ability to separate anticompetitive conduct, 

which harms competition and consumers and ought to be condemned, from conduct 

that is benign or procompetitive. 52  The Court further recognizes that a court’s ability to 

distinguish between pro - and anticompetitive conduct is especially important in 

antitrust cases because it is a more severe error for a court incorrectly to condemn 

procompetitive be havior.  This is because, as Judge Frank Easterbrook first explained, 

“the economic system corrects monopoly more readily than it corrects judicial errors.” 53  

Accordingly, the correct conclusion is that the Supreme Court has adopted rules 

designed to minim ize the social costs of the antitrust system, which includes the cost of 
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antit rust system.  The cost of discovery in suits brought by private plaintiffs is relevan t 

to the Court’s approach within this framework , but it is certainly not the most 

important factor, much less the sole motivating factor.   

A close examination of the Court’s recent decisions makes clear that the Court is 
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impact on consumer welfare.55  The empirical analysis of these restraints tells a different 

story.  One study, authored by a group of economists from the Federal Trade 

Commission and the Department of Justice in 2005 concludes that, although “some 

studies find evidence consistent with both pro-  
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There is no reason to alter the design of 
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and therefore ought not to be supplemented by government enforcement actions 

seeking disgorgement.63 

Indeed, in the context of single firm conduct, regulators and courts should be 

primarily concerned with over -deterrence and not under-deterrence.  As I mentioned 

earlier, antitrust liability rules should be designed to minimize all social costs associated 

with enforcement. 64  These costs include false convictions, false acquittals, and the costs 

of administering the system.  Not only is there strong support for the notion that the 

Supreme Court actually uses this framework in designing legal rules ,65 economic 

analysis supports it as well.  The reason to be more concerned with the costs of false 

positives than false negatives is that, if bona fide anticompetitive conduct goes 

unpunished, then market forces will in time almost certainly erode the monopolist’s 

market position.  Anticompetitive v
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harm consumers will remove that practice from the toolkits of firms operating in other 

industries and, because the literature has established that vertical restraints usually 

benefit consumers, will preve nt consumers in all areas of the economy from reaping 

those benefits.  The only hopes then are to use a different and potentially less efficient 

and effective practice to achieve the same result, or to convince a court to reverse 

course.67                     

To summarize, it is my belief that recent pro-defendant decisions by the Supreme 

Court fail to justify increased efforts by the Commission to pursue monetary remedies 

against antitrust defendants for a number of reasons.  First, there is no evidence to 

support the proposition that private antitrust lawsuits are decreasing as the result of 
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that present the most difficulty in distinguishing between 
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circumstances.72  However, I fear that a lack of guidance from the Commission could 

cause much mischief.  Risk averse companies concerned about the financial and 

reputational effects associated with a disgorgement order from the FTC could respond 

to the lack of guidance by not engaging in conduct that could plausibly benefit 

consumers.  And the threat of disgorgement could lead a company to settle a case even 

if it has a strong position on the merits.   

* * * * * 

 Thank you again for having me  here today.  I am happy to take a few questions. 

 

                                                           
72 Einer Elhauge, Disgorgement as an Antitrust Remedy, 76 ANTITRUST L.J. 79, 88-89 (2009). 
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