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certainly would have resulted in King’s Daughters’ further financial decline and made it less
attractive as an acquisition target to Seton (or any other potential acquirer).

            Nevertheless, as has been publicly reported, Seton ultimately determined not to acquire
King’s Daughters and indicated that its decision was based, in part, on the financial and other
deterioration of King’s Daughters, including the loss of key personnel, that has occurred over the
past eight months since the merger.

            This investigation was unusual, as a single issue – did King’s Daughters qualify for the
failing firm defense? – was likely dispositive as to whether the merger violated Section 7 of the
Clayton Act.  To answer that question, the Commission needed to determine whether there was a
viable alternative purchaser for King’s Daughters.  See Merger Guidelines § 5.1.  In these
circumstances, offering Seton an opportunity to acquire King’s Daughters provided an efficient
means to determine (as much as possible given the passage of time) the answer to that question
without the inherent delay of litigation and possible appeals.  The fact that King’s Daughters was
deteriorating – both before and after the Scott & White merger – necessitated quick action to
maintain a realistic opportunity for another purchaser to acquire King’s Daughters.  This
agreement provided that opportunity. 

            The resolution of this investigation reflects the Commission’s commitment to aggressive
enforcement of the antitrust laws in order to maintain competition between hospitals in local
communities across the United States.  The unusual circumstances in this case called for an
unusual and creative approach.  We are satisfied that the agreement was fairly implemented, and
we will continue to consider a wide range of approaches to protect competition going forward.


