I nterview with Commissioner Tom L eary

Thefollowing interview with Commissioner Tom Leary -the longest serving current FTC
Commissioner —was conducted on September 26. |t covers a broad range of issues reflecting
Commissioner s Leary extensive experience at the Commission, having served with three
different Chairmen, and five different Commissioners. On health care and antitrust,
Commissioner Leary offers hisviews on the importance of guidelines and hearings, FTC
enforcement in pharmaceutical markets and physician practices, the goals of the Hatch-
Waxman Act, the FTC*% hospital merger retrospective, disgorgement, and health care markets
generally.

Chronicle: Having served asa Commissioner for afull term, what observations do you
have on how the Commission has changed during that period?

Leary: | don’t think the substance of our analysis has changed much. It certainly changed
agreat deal lessthan people anticipated in 2001, with the changein the administration and
Tim [Muris] onboard.

The priorities have changed a bit over time. | think some of these changes were driven by
outside events. For example, when Bob [Pitofsky] was here the mer ger wave sucked up
resour ces from other areas of the Commission. Asyou probably know, we had to really
strip people away from non-merger enforcement in order to deal with that avalanche, and |
think that inhibited Bob’s ability to do some of the mor e innovative things that he might
have wanted to do. On the other hand, hedid start to revitalize the Commission’srolein
“competition R&D.” Bob started that in 1995 when he had these big hearings on global
competition and, of course, you saw a lot more of it going on in Tim’stenure, and
continuing.

When Tim came on board, he had a mor e affirmative agenda on the consumer protection
side, particularly, than we've seen around herein quite awhile. Of course “do not call”
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Leary: Weéll, there’sone small difference. Debbie M ajoras followed two people who've
been longtime scholarsin the field of competition and consumer protection law -- in Bob’s
case, dating back from before Debbie was born and in Tim’s case, dating back about 30
years. They had to deal with theseissuesover along period of time. They’re both
academics.

Debbie comes out of theworld of private practice and the Department of Justice which is
mor e specific-case oriented. I’'ve heard her say that “I am a bottom up person rather than
atop down person.” Sol think that her first initiative, and the one thing that she wantsto
do affirmatively before shereally turnsto anything else, isdeal with the merger review
process. That must bein itsfinal stagesright now. So, there's some difference, based on
their experience. Their focusisallittle bit different but | don’t think her substantive
response to any particular case or controver sy would be any different than either Bob’s or
Tim’s.

Chronicle: Turningto health care markets, have there been significant changesin those
markets and the FT C’s effortsregarding health care during your tenure here?

Leary: | think theonethingl’venoticed hereisagreater focuson health careissuesin the
last several years, and | think there are a couple of reasonsfor it. Therewasa period of
time when health care costs seemed to be at a plateau or at least increasing at arather low
level. They have spiked much more sharply in the morerecent years.

Therearevarious causesfor the cost increasesthat we could go into, but | think thishas
stimulated mor e focus here at the Commission on health care. If you wereto look at our
allocation of resourcesto health careissues, both on the competition side and on the
consumer protection side, | think you see a fairly dramatic increase.

Chronicle: The FTC/DOJ Health Care Guidelineswer e last updated nearly ten year s ago.
What areyour thoughts on how useful these Guidelines have been to private parties?

Leary: The Guidelinesare very helpful to practitionerswho are willing to pay attention to
them and deal with them. | think they’re very fulsome. It may be, quite frankly, that
collectively they’retoo big a mouthful for outside-the-beltway practitioners. And | am not
saying that in a patronizing way.

| get theimpression there are an awful lot of lawyers giving antitrust advice on the Health
Care Guidelineswho are not really antitrust lawyers, and | think that it might be desirable
to consider amplifying on those Guidelines through speeches and things of that kind to
make them morefocused for the edification of outsiders. Asyou know we've got a case
under consideration right now [North Texas Specialty Physicians| involving possible
application of the Guidelines. When that opinion comes out, it may provide some guidance
for people —regardless of the outcome.

Chronicle: What about updating the Guidelines, would that be a good idea?
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Leary: | think we'relearning that the process of revising and updating guidelinesisfairly
excruciating and should not be undertaken very frequently. Theamount of effort involved
in dealing not just with the various constituencies of the Federal Trade Commission, but
also with the Department of Justice, ishorrendous. | think you could say the samething
about merger guidelines generally, or about collaborative venture guidelines, or about
intellectual property guidelines. | just don’t see any great enthusiasm for revising
guidelinesin the near future.

Chronicle: 1n a 2002 speech you discussed in detail a Commission staff advisory opinion in
Med South. What did that advisory opinion add to our under standing of how the Health
Care Guidelines oper ate, particularly relating to clinical integration?

Leary: What | wastryingto doin that speech issimilar to what we'retalking about here.
| wastrying to take an advisory opinion, which is necessarily a somewhat starchy
document, and turn it into language that outside practitioners might understand a little bit
better. | also wanted to indicate how many unanswered questionstherewere. | think the
speech was also intended to provoke people into thinking about clinical integration and
trying to encour age clinical integration. | might say, up to now at least, we've been
disappointed by the reaction.

The Med South opinion letter wasintended to be an invitation to doctorsto genuinely try to
integrate their practice, and incidental to integrating their practice there might be certain
thingsthey can doin thejoint contracting area that would be prohibited otherwise.
Unfortunately, | think a great many of these medical groupsor associations still have the
cart beforethe horse. Their primefocusison using negotiations and contractsfor the
purpose of enhancing their bargaining power. And the onethingthat seemsto distinguish
the good from the bad isthat if you are putting together something for the primary
purpose of enhancing your bargaining power you’re going to buy trouble.

Maybe, it’stoo early to judge and maybe that comment isn’t accur ate about what’s going
on in the medical community, but my impression isthat we’re not seeing too many
examples of genuine clinical integration. We did have one mor e example, wherethey tried
to negotiate collectively first, and then integrate, rather than the other way around. They
had to go back and start over.

Chronicle: Chairman Murisinitiated a well-publicized retrospective look at hospital

mer ger s and promised that the Commission would distributeits findings. The Commission
has challenged one hospital merger in Evanston that was the subject thisretrospective, but
there hasbeen noreport released summarizing the staff’s findingsrelating to the broader
retrospective. Anything you can share concerning the results of thisretrospective?

Leary: Well | obvioudly can’t talk about the casethat’sin litigation, but | think | can
predict it’s highly unlikely that we will issue any kind of areport on theretrospective while
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we've got a casein litigation. Therearealso a couple of other thingsthat | know I’ve said
publicly and | think can be safely said here.

Welearned in the course of doing thisthat aretrospectiveisvery hard to do. It seemsso
logical that we ought to try to go back and see whether past enfor cement efforts have been
effective, or whether the denial of our effortsto enforce have led to harmful results. You
may remember that a few monthsago, Hew Pate -- in the letter he sent to the Antitrust
Moder nization Commission just as he waswalking out the door at DOJ -- suggested that
retr ospective analysis of the effectiveness of antitrust across the board might be something
that would be worth doing.

| think the lesson that we learned isthat it isvery hard to do aretrospective. Thereare
two reasons. Number one, it’svery hard to get thedata. 1t’sonethingto be ableto get
data from companiesthat are contemplating a merger or that arein the process of just
putting onetogether because itsright up front and theretendsto bealot of internal
communication about that particular subject. Onceit’sdone, people aren’t thinking
anymor e about the merger as such and what the merger will do.

Number two, any effects that you may be able to identify tend to get blurred with all kinds
of outside effects. When | wasin the auto business, | used to use an analogy. Suppose
thereisa new government standard, say for a different kind of stop light or a different
kind of abumper. Your first year, within the limits and the vagaries of cost accounting,
you can have a ballpark idea of how much that standard costs. But asthe yearsgo by and
it becomesjust integrated in the way you do things, you can’t pull it out any more and you
have noidea. | think that’sthetrouble with trying to determinethe impact of either a
consummated or afailed transaction.

Then, if you areto go beyond that and try, somehow or other, to assessthe potential
efficienciesthat might have been lost from mergersthat never of even saw the light of day,
that werekilled in lawyer s’ offices because of the fear of antitrust consequences, | think it’s
hopeless. You may not even be ableto find out what they wer e because companies don’t
liketo talk about them, and the advantages and disadvantages of the road not taken are
hard to figureout. | think the bottom line lesson we can learn from that retrospectiveis
that we've got to be very, very modest about our ability to identify effectson a broad basis.
Individual cases might be different, but broad conclusions ar e pretty hard.

Chronicle: Within the past few yearsthe Commission has brought about two dozen
enfor cement cases alleging that physicians have engaged in price-fixing. Why do you think
such conduct continuesto occur?

Leary: | think the fundamental reason it occursisthat doctorshavethisdesireto get some
countervailing power. | think that doctorsfeel they’ve been pushed around by payors.
They believe that the payors have interfered unduly with their ability to practice medicine
and deliver thekind of quality carethat they want to deliver. Now, whether that’s good or
bad involvesissuesthat are certainly beyond our competence. | don’t think werein a
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these thingsover a period of yearsand know a great deal about them. It’sa question |
always ask.

Chronicle: There hasbeen some criticism of the Commission using different product
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