T I T am C'UM D A® MOD
US.COMPTITIe mAWF @ DOMI AT



2 COLUMBIA BUSINESS LAW REVIEW [Vol. 2007

I T 1 epucrle

T he appn priate de 1gn o ffju e g erning theiehd wref
& nnant firy, @ mmand ten 1 e atenten TV_1_'chl‘n the
o € wmppetiten 1o mmun ~






4 COLUMBIA BUSINESS LAW REVIEW [Vol. 2007

gerrre the s¢hange +f resent decade | the US. antitru t

treatment of S pmnant firm  genera a qere
-y

10 fer en e n-minded than the wmeetiten ‘.km of the

A












8 COLUMBIA BUSINESS LAW REVIEW [Vol. 2007

Judge a ¢aated +1th the Cheagr S ¢he (for g amp e,






10 COLUMBIA BUSINESS LAW REVIEW [Vol. 2007

thught that emetme , or 1iten, are depetad a }eing
& tnitand ef-wntaned

A eundpnien 1thd p aning py dern US . antitru ¢

periense shief a2 aChieag S ¢ho /Pv tChicage S ¢
wnte t1 the ugge twn thateash ¢he 1 ppne 1the and
1ng e-minded, erther 108 o7 1ferature Eamre ush a
unife ryplt o preferense . Iy Thel o7 ,ford aymee, osiert
prk & 1shard Py ner sffered ne tah ,«Hdlfferen‘t
appn ache pr addre 1ng @ egaten o predapr JAnang.
Pk urged wurt andens reepentagense » 1P _1gne re
a ega,hqn of predap ang. * T bugh smetme taken
a apnl _fyr Chisage S ‘e thinking en the1 ue, prk’
‘i rue» tandacd wntra t T'_1_thJ udge Pr ner’ prm 2
thaties Jw tpriang s metime . arrant wndemnatin a
imereper d ¢t wn’®
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hared Lo d o5 thughtin tead ma‘_he een a orth‘_t_g
re pest an® ‘are e ke e bru hed 21de "R
nte estua egltimate. Itmi be, @ 1ne wpmentadr
ha ugge m‘r‘a vng 2 jomChiag  gru e 2 iutit
1 a brter & tanse frm Regium b, a’H a4 fern
Ma aihu ett.

A fourth reaen » @& tru t the Chfgage S she /P ¢
Cheag S ¢she 1nterpretaton of the US . d periense 1 that
1t ¢an Le @ harpfu & trasten. T he Chiedg S ¢he /Po t
Chieagr S ¢l frame o rk dof est atenten a_ a
Ime rtant que ten amhtm bttutena tapaclt g 1gn

eres Ltvn1 e entia b the effesth ene of d 1 ting
form US| wmpetiton pe 1c,1}_g_1e{ entn and o @ 11 e
futire d ten wn of enfersepent T he inte estud wre of
m Yern US . m u%ﬂ Leen formed i the wntriuten oy
o mmentad r —io thin 18e andsutide the ChisageS she
D ha e que to ned the capautﬂUS wmpetiton p 16
n it b 1nter ene ki fu _ % adédre & inantiirm
wnduit Te ee the 1'1e afe ensern &outin ttu-
tena capaat __gnd de 1gn sedr 1, % Letter under tand
that 1imen ement 1n 1n ttutena ¢apaat 1  deteryine
whether « “meetiten “‘r-%‘r-tfm ¢an pur ve efesh e
prgra;, b urrettdommantﬂrm ml undtut, a e a’
pre er e theirnv e1n addre 1nge ther @wne mis phens pena,
ush @ perger .

Th Artice eek % 1mpn e umn the Chisag -sentrie
10 terpretate n o7 the /o undatge n ™ Yot e Yern US . wppetiten
a_and1t e;phal umn the nte estna wnte tiet een
Chltag- and Py tChicagyy per pesh~ e. A ppre acurate

e. +f thente ectud foree that hﬁt e haped the o dern
l['JS anttru t ‘._tg ‘an 1 umpinate {1 ture de evpment 1n
1dea andin 1ol na arrangement that pught ady t the
& ¢trina prinape and enpereepentne ry  that gude US .
ampetiton m 16 % da‘.I he Artic e umpement the o rk
of anttru t b ar Wh ha e pre nu ‘}gdenhﬂed
Imm rtante ement of wn en u ‘im fferent s¢lpe oy
thhughter hﬁl\ve hghighted b __re earcher sutide o7 the
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Chisags S shhe pro e 28 @ retreatim ;m the o re 1nier ent
wni tagpo ashe thatpre a edin m thel 94 tho ugh the
ear 197 3 Ip pacrtien ar,__thh  pager reinferse the
1 1ght ¢ b a ueh a7 ertert” o enkamp and
Wi 1ap Page b ha e empha 1 red the wnthiuten vf the
m Yern” ar ard S (he e peaa .?_g’hl 19 Areeda apd
DinadT urn:e"r » de espment 1n trine an® e “‘)‘%ﬁt
retrenshed the US . ahtltr‘h t _tem adeiten are ad p
dem e shet 3 m the Chisage S ¢he ’ 1nf uense.’

I‘argL.e T%t the mte estuda D A of US. antitru t
!s,‘rﬂne &, erning  10g e-Ilrm wnduct pda_ 1 et

‘uae ‘.:;'f pre®h pnant ___5 mge trand oy Clicag
S ¢he 1dea ”  ather, the inte estna A i e Sern US .
antitre t % etrine 1 shiet ,13%‘0 th e he? ¥ thaten 1 t of

® See, e.g., Andre_ I Ga 1, Teaching Antitrust Law in Its Second

Century: In Search of the Ultlr“nate Antitrust Casebook, ¢ Y .U.L. V.

1 89,’ ‘1 1 99)(Ph 10 Areedd “1pypacten the ireston s antten t1 at
ed ta ara, e »_thatef theChieageS ¢hro ).

8 See B ow_ kaMpP TN ATh BT T Pk _PI dm
AD X curle 35-38 }E ar ard Um~ er 1t ? %) herem#ter
ATl BT T Pl (a vut Prete of o enka m' tresent

and w et pre entaton of th mterpretaho n). ‘Profe o o enk apyp’
r& 1. of the eundedl_honnr 1¢hard Py ner’ A Th USTlAW%" 1)a
hghight @ rtA0t 1 an e Let _een the sz dern Chisagr S ¢he and
the me dern” ar ardS «hs . See also er‘t,er?l +, enk amp, Book Review:
The Rationalization of Ant!rust 11 AVAE. vie 7? - 3) heremnater
gook Review . F or an ten 1e treatjent + _ Pnnfe or Page at
apine the 1nf vense o f Areedaand the Cheage S ¢hoe , eeW1 13y
Page, Areeda, Chicago, and Antitrust Injury: Economic Efficiency and
Legal Process, 4 AT 5T puun. 9 9 ( 99%) hereind ter Areeda,
Chicago, and Antitrugt Injury .
“Thethui e hed 1pager _u edin th paper dfil fom the dr o
F rana Crdk’ and) ae Waten’ & “ er the trusture of D
SeeJ s DWase ,D AT S ¢ 7 i (Ao ok 2 3)
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£ 111_’tyef_1zwmed ¢hain 1f18ea s ne draT'_n fre m the Chisag
Se¢he  of eiert prk, 1¢hard Py , and F rank
a ferimek, and the o ther dra_n ooy the ar ardS cheo
}{ S)ef Ph 1p Areeda Dina oT urner, an tep‘hen pre er,
In the « miinaten of Chieag S ¢hre  an ar ardS ¢
per pec_h‘ e, sne ee hared pre sripten N\'a%u ut the
appr priate ul tant e thesrie for antitru t enforeement
n ¢ 1ng & mnant™ firm nduet (Cheag’ man
whthiuten & the ®ui e hed) and ¢auten aeut the
ad i1 trai 1t 4f ega rue and the «apa t 4f the
1 ttiten entru” ted +1th 1me emen tigg ,themg} ad ard
man entriiuten » the %ul e he S¢h ar~ ne t
1 1ated Ath the dern Chisage or  ar ard by

1Inf uense me darn antitru tana Ly 1 the « ﬁi’.t 9 3ut the

US. antitru t10ea. Pnse or Page’ b ar hip ha under wred the
eementef iInferenneston 1n ana _apg h Tv,Areeda he ped e tah 1 h the
antitru tinjur strine. Pnfe or Page b - D o Areeda | 1R 10ed an
1mm rtanten se -re ated wnduitirin ertng ChieageS ¢k théir 194
the mutne 1fEaten of antitru t ® pute . See supra ne 2 34 and
acn mPaﬂ——l_Qg— t q

%S aing that the ChuagH ac ard dui e hed 1 the chief e eppent
f the inte estua D Aot the US™ antitru t e akne | _edge the
1nf uenteufn,therldea and ran gnize ,tha,tfeT','trn e of & _ormie e e
their nte estnd fructure o e 4 afe  eal 18an 713, e o uree ‘..Xn
effert @ e the effectey a_and ewns mie  ¢h ar hie genera
anftu t & _sudhded awuntirb, " amwu she of thught
wmeet1n th richmarkety aesy1dea e wéing the Chisag appn ach
L . and ewnipie, pul 16 shise thesr . an titutena a_ and
ewn mis , and the ne_ 10 fifutvna ewnimie . » H oM CU S &
ST Vv G-M D MA, oI A DF Eaw 1 (Pransedn Uni er 1t
Pre 2 ded? ) F 4y aee ®1 erWi 13y, on ha pn dueed ‘i’meaf‘..s
the mv timertant antitcn t ¢b & hipor the pa t 4 ear , and he 1
mtear de «riied @ Lemng erther 2 Chiedg S choe TPy tC heag
Sshe ammentadbr. One majer partef W1 12y o0’ _r1ting hare the
Chieagy S ¢hre 1e. that anttru t genera ‘Hhu d ot inter ene
& trh ertis@d Gntracta traint or ert¢d perger . See“ﬁllv
Wialade , MA kTs A D" I AFEIS™ A mysk A D ATH (5T
Inmlcario s 813 ¢ 975). W1 1340’ b 2 hpin o ,1ng & mnant
firm wnéuet ha ieen —pathetic b the P tChicag . fe;,&a‘cpnp e
ainader «wwe of Attt teort b addree Ing efirym @ ¢ 1w nar
beha wr. See ® 1 erW1 12y o0, Delimiting Antitrust, 7¢ G g 2 7
198H. M ‘._;31;‘{1 1 that the Clisag 2 ard dyie hed 1§ the
& nnant inf vense 1n the US. _ toy, and“that the &ui e hed 1
et tesau ewntriuten fomie th she  wreatedit
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ana 1 f dommilntfu‘m uﬂdhtt, 1t o} er aten app ‘.!s
o ther area o7 antitcu tme 1o N

Iy mapeing s ut T'_hﬁlt wn ﬁer L] te the inte estna
D Aswf theUS . antitru t T‘gm sda L adgne edge that
the wmm 1ten ef 18ea tha ‘ﬁne and S
¢hanges er ime. T heChisagy/ ar arddam e he aread,
murp.f‘é'te 1dea a 4 gapd lth}’o tChisage «h ar hip,
and a mappmg of the inte e tna frame ork t ent _ear
hense ma feature 1gnifisant $ifferense fov oy b a;__%,tam

v

quw. T he inte estna i b r the US . w pmpetition e ey

_fm1 marked i entnu u refprmu dtwn, refine-
ment and adaptaten e anttru t wneewt 11 1ght o
shange 11 ewni e and ega earning.® B}ge a1 1ng
me re ¢ ear d 360hfa1b surse and natire of the
pre umete n :{. hat guide the . perahan of the US . antitru t

m sda_ th paper trie b indieate Tv_hﬁltde espment

YRR d er e a‘ﬂh t the freatpent of don;i'nant firm
tehﬁ wr the futire and §  ugge t Jhere  ueh
2‘5u “tment might ead,

I ﬁ'MI ATFI Ms A DI & Icage/pest -
ICAG® A M&olv & US.ATIh BT
perICy

F n oy thel 94  tho ugh the ol 97 | the UnitedS tate
de coped an inter entwn-mindedisd o ega & ctrine and

enpy reementw 16 b ard & pnantiiry thatne  ftemef
mpetiten ha mﬁltthed J uthaa deq wn ad ptad an
septona panle le. of due For atipmen the

194 ,1n%aa 10 wvh ¥ United States v. Aluminum Co. of
America,?® American Tobacco Co. v. United States,* and

supra m t& 34, at 38 (Tsda_ H a adS e 1 e t oA T8
mter enho n t than the Chlt?gb tho \{Lt the main differense  1e 1n
de ta" .

58 SeeW1 13y hp aas, The Influence of Economics on Antitrust
Law,3 co I qu v? 91, 99,3 3- 5198 )(% «u mges utwnar
sharaster oy US . wmpetitun @ 16_ inee adhptun o7 S her;nan Adtn
189 LK’; 16 &S hampin , suprane te 8, at 43-44, 58-59( ape).

3 UnltedS tate N A umnumCrif Ayl 4F 2 4267 dCirl 945).

“ AmTebaa G, UmedS e ,3 8US.78 1 946).

A\
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United States v. Griffith, the wurt eemed w1 ed %
& pen e _1th the reqmrement f &u1e wnduet and
end-re am—Iaht thesr _of e nem 1'aﬁ\n1 A thugh
Sestun® sae 1 th pen. d wntnued % 101 ten e
eement of y ad at, the wurt darined the neept of
Lngiu tehd wr oo i ad I_Qqat a 1de range of wnduet
uﬁued‘o sredte 1811t _for mmantrlrm 8
Pui 16 enfereementm 168 ard & nantiiry 1n th
pern dTv_a n e farreashing. Auu » med a & e h da
5 er{ 1 10 nIngS este n 2 Infringement a s1~ 1 anen e, 1t1
ed 9 forgetthat a ate a the ;¥ % “the Dep ar,tmen,t
of j’l% fiee ' metme pr e tad mnee 1zafen  er
atteye el enew 12atn 2 ea1pe . T hree e 10 the
ear 19 the) u tise Departmentindicted « ypanie 7o r
Sestwn>s w atwn .4 In ine cae, here the _mogfu
woduet an 1 ted i o er upp the Bv Angee
metr m 1tan  area _1th “ anana )g%he Departpment a o
neetad 111‘11‘ 18y a 4‘F nml %9 thoe ugh the ear ,4_598' ,
S

* UnitedS tate . Griffith, 334US .1+ L 948).
T See GAL T AN ,suprane tel 9, at597-99, ¢ 3- 5 (de «ribing b .
% ome wmmentadr , Alcoa, American Tobacco, and Griffith eemped b

fore ha‘uw aftran‘unment of the 1m
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the) u tise Departpent and theh edera T rade Co 1 1 n
underdek @ 10gu A _ Apiiteu Prgram of a1 sde .
M an ¢ the e sught s re trusture the afestad They tre
though & e tture or the wmpu er_  1¢en 10g o
Infe ectna ~)m pert © T he _ ath of yfectad «ymeree
s uled the aupppiie fire, mreﬁl'1 tredifa t sered,
o mputer, 1n tant «wifee, petn euy,, Ph ® «pler, and
te eph nendu tre .4
T he trend ot US . antitru t % etrine s er the pa t thrt

edr ha jeen » g1 e &% pnantiry, gredter freedh ) b
- .

eect priang, pr ®uet de espment, and & tniuten

trategie .4 T he prgre wn b TV,9L]r'1 grea & ¢trina
perml 1 ene ha metieen vnimken. F or d appe, 1n
Eastman-~Kodak Co. v. Image Technical Services* in1 93 1t
gppeared that the S upreme Court might endr e o re

pan 1 e appiedten of penewe 1zaten L Th
de eopment ha nmteme » pa , e en thhugh v pe resent
LA vf the wurt of appea “wad theF edera T rade
Commi wn hﬁt e b ._n that the & retwn of firm LAth
ul tanta marke.tpo Ser1 netunteunded® Ho_er wurt

-

mé 1dua e e £ ' me o 1zatwn of the t anana paket in Ko
Ang‘é e).

“T he pogram o7 @ ernmpent vt 1 th wernd1 & cpented n
Wiiay, . I\'n s, Failed Expectations:  The Troubled Past and
Uncertain Future of the Sherman Act as a Tool for Deconcentration, 7 4
Lewal. vl 511 6- 8111 & ( 9.

4 See id. at1l - 8 (de «riiing and « e 1ng 2, ernmpent sd e
n e+ 1ng re Letfcrdlehmrenr “ L oer_ lsen Ing of Infe ectna
1.;‘xl.eftg ) L m® A ¥

4 See Ko aa¢ &S hamn, supra o fe 8, at 5458 (ummanng
de e-pment Na e dern US . & «trine @, ermng wnduet e & pnant
Ilfm )

® @ tpan Ke dak Co . \ 1 nageT echS er ,h 4U0S . 4l 9 ).

5 ' Arfice thatana dpo 111te Inr the app 1¢aten of Kodak #

pand the app1¢atun o7 the antitru t a__ s udeJ ¢ nathan B B#er,
Promoting Innovation Competition Through the A pen-Ke dak Rule, 7 G o.
Mse
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dea: wn 1nse Kodak genera '~,:§13 eiente eriad_ard
N \ A\ 2 i'.

% wn true Kodak @ narn " & @ 1ie 5 and the
S upreme Court m tKodak deaawn ha e epehaiced
prinap e  that &1 wurage mter entwn. Ln“Brooke Group
Ltd. v. Brown & Williamson Tobacco Corp.”® and Verizon
Communications, Inc. v. Law Offgces of Curtis V. Trinko,
S upreme Qo urt 1ignered or d pre }ﬂ% ap a Te.i the
pan 1 em 111tie of Kodak andearier e wn uiha
Aspen %kiing Co. v. Aspen Highlands Skiing Co.”* and

1me ed 1gniisantiurden sn @ Antyy e peaad | ate
treb e dajage ¢« apant  eeking » «ha enge % unant
firm wndufgt Sineel 97 , & pinantfiry, genera  ha e

faed @ P ure at the end s eash decade (and 1n fhe
«urrent decade, 1o 1 thouglt @) than the ddatit
}eginning.
Se era ¢haracterr fis of pp SernS ecto 0 fpr1 prudence
,tand\l utF 1r t the wurt hﬁl ereteda td ¢u 1e
their 2 e mentf _ _hether "vha enged 'tehﬁt wr redue
ew e mle effieiens s 1 ke ‘.l“ & +.% T he'efiniten of

. M Co., 8 F 3d1 2 (3dCir? - 3), cert. denied, 53 US. %37 4
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181 1_1'1‘...;&145!1'd and the ana 1. of PesIfle ¢ Ay of
un 4_fu sL1en fesut o er ming . n effisliens_ _
wn eTiuence .Seitwn? deaun & not s;ﬁ.glder b TV_,the.'.5
derendant wnduet might effest the attainment of an
ewnemis eq Innment e re unduu~ e b the uese of
ma er enterpri e or the pur viter fe aedoiject e that
a1y ated « mpetiten o 1s,‘..2t%’c~ arnu fime frvom thel 94

% theear 1 97 77 v

The ewnd trat 1 _anne of rue that pught

& wurage & pnant firy (@ PUr uing Prise-suttng,

| J4 dut,tde‘ evpmentere ther trategie thatgenera . 55 e

% 1 evwn umer & 1are. T h e ref est re pevt
ppr the @wne i entriiuten of arge firy; and fear that

v er _re trishi e rue _1 1nduie @ harpiu pa 11t
I‘r‘hp 10t1n th \per peoth 1 wofidense 1n the re 11eiee o1
, , 1Y ,

the US . ewne e ‘._tgrﬁ' and the ¢apaat oy the % pnant
firm’ 1 a , uppiler , d b mer % a6, pt effec,t{ e
wunter trategie » i untd ¢u 1 nar__fratege . v

Microeconomics, and Politics: Reflections on Some Recent Relationships,
63Ca L. v.1? (98)(T heS upreme Court: 1nered 1ng _a mmt ted
» 2wnieeptonsf wpmpetitvn thatemphaice effluem,}% 3"5. minant
1e1a \ ave. Th tendens 1 & en me re o fed en o _er wurteiae .
ffiaens 1, m ttheen _1ntere th Jishanttru teurt re pond. But1
the primar s pne. Prer csupaton T',1,theffluenc,‘.}_%thﬁlngmg the a_. ).

" SeeT err_Ca an1 & CraigS 1t anup,, Antitrust Today: Maturity or
Decline, 835 A TI' 5T guan 2 319) (re‘ le_10g gn _10g Imme rtanee o f
effivens _andre apdewn puie g @ 10S uprepe Courtantitru tdea wn

mnee 101 97 ) Gesyrre A M anne & M arie v W1 13 o n, Hot Docs
vs. Cold Economics: The Use and Misuse of Business Documents in
Antitrust Enforcement and Adjudication, 47 Alz.. 1. V. ¢ 9 @ 31¢
? B (o e ing the da 1NINg v @ of NeN-@6Ne lé, Ne N-@ff161@ns.
wn 1feratun 1y ernUS . antitru t 2 _andm 16 L

*® See Trinko,fg4 US. at 4 4T he w tiffa e »1ie wune
again tan undue d wan wn et §2 1an 1_t‘.._%_ Brooke Group:\’i 9US . at

M?a (1t RN diennie indeed iy the tandard fr preday r_ mrieng

1811t I that antitru t
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A thrd ¢haracters fie 1 wnsern for the 1pitdten of
» en ure that

antitru t wurt and enfireement agenae
svund are

ana ‘.1.1‘&3 appn ache +Jish are wneptna
p1ed en 14 prastise. Dea wvn ush a‘.:larlnko for

appe, o 1rect n the re ah‘e sapaiiite of
antitru t wurt and edhra regu apr and 1eT eshra
' er 1ght me re{a Ofat gpan aafitce tdea wh 4d the

1 37 andear %_?8

A T heChe¢agS ¢hhe /Pr tChieagyS ¢hhe Didectis
Di v wvn of US. eppetton o 16 froy the ear -
197 % the pre enteften eypha 1ze the 4 senter Cluicage
S ¢he  per pest e 1n guiting & ¢trine and enp reement
S

[
Y
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i P tC huagg wmmentar de «ie b I epe
-4 w
areum tense | suie deaing ting, and e ther ertiea
re traint ¢an faa1tdte the aqui 1fen o r pmantenanee of
market m_er +n gound o ther than effiaene & O ther

P tCh wmmentabr ha e ugge ed b W Afm  ¢3n
ue apf of price and nin-price  trategie fv Sin1 h
@w e pie perp rypanee 3 deterring entr ddpanp wn i

1 a % Seimpe P ;t-Cmagi wmmentabr aept .theH
pﬁmas“..__; an effmem,]f_game# k" Tweosther a_that
anfitru t m1s_ bhu ere & tiiutena an o,tk(:er
\ 8 v ‘ \

otJet,h‘ e v tChivagy vi er er genera N
greate faith than & their Chisag'S she wunterpart 1n
the tapaﬂ,t‘.i.g 2, ernmentin tituten % make (1 e ¢hrice

deut. hen and [ m.tex; ene.®
.

n tun kepted _ attriute efiaens pertie % wnductandits pyre
spen b the 141 1_t‘.:_g antiepmpett eefest. T hu ,1t1 ppreoepen b
mter enton i 16 _mpdker . 5 T he P tChiage 1terature1 re 1e_ed

\ wd . - s
and ﬁhaag_egdm » enk'amp, Review and Critique, suprans tel 4

“The g tinfuenta treatpmente; th 19ea and perhaw the e t
Imertant entniuten ® the Po tChieagr 1terature, 1 T hma G
Rrattenmdker &S & en C.S asp, Anticompetitive Exclusion: Raising
Rivals' Costs to Achieve Power over Price, % Ya RLJ .2 9 ( 98¢)
herein % ter Raising Rivals' Costs . See also GAVIk T M., supran el 9, at
6344 (de «r1iing ra 1ng ﬂ\ a’w t theer_andne ing wntrbuten of
Prnte or Kratenmaker an®S asp 8 the Pr tCheag 1terature).

®“ See Patnék p dn et a. Predatory Pricing: Strategic Theory and
Legal Policy, 88 G ¢.1J 22 307 ) (dh «u g m e iae fr
¢ha enging preday r Jpang tratege ).

¥ Seel awi ,suprane tel 4

De mite their ®jrerence , m tCheag and Cheag

‘! ar hare a wppen metdp. T he dgree that ea th
md imizatwn budie the ‘tule DA of antitrn t
» 16 and antitru tenpereement hu 4 trp ey ahee
the highe t practid e & e +f wn upyer SEiare. T he
e she, the mu fi dent uiquirie 1nfe rypping the Mo dern
Pipui t’ appn aohmfi: eref the 1ng e-mnded wur uitey
a ua,ﬁ‘ e effiaens ~

N 3
Id. a? 7.
3 . _ z ’ Do J Id
Se#8mil 9%¢ T D- .n TDtf 67T . 8dld 1 4.5T _ 4ng
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A a jatter of p 1t ¢ a1, wpmentadr TV,1'1e,‘.._A

acept the sentrait of‘\'_the Cheag S ¢he 10  hamng
mt 9ern US . antitru ?’?. 1¢ d treat the ten v n Let een
Chisage S«hve and Py tCheage S ¢he 1022 a  the
mnte estua wnte tthat 1 de,t}ermme the future wur e of
US. m 1"~',:.; Seme awunt trace the a sentof Chicag
S «hrs  preferense b thel 98 and attniute the L ad
acceptanse of Chisage S ¢he 10232 3 awurt and

enereement agenae % enad eagan’  pre 1de1r1s“..:1.5

0 ther ee theorigin of @ Cheag e uten »in Judiaa
A

v
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J u e and1n theF edera T rade Copyyy1 wn 10 the ape
decade’ ChicageS ¢he 1e__ are een b wn 10e the ¢hier
La1 fe I‘Jhdltla ana ‘.hf’rom the atel 97 ‘:",the pre ent
a thugh 1nterpretaten dout b mush pub 16
enfs reement e 1.?.1& thexl 9‘;& departeﬁ_ frn m Chieag
S «he per pech e

A a matmr 'f normah e , @ mmentadr
& agree asut | hether the hh S Vo ha e
Imen, ed the US. wmpetiten m 1cH‘._tgm. Sln\’le

i oer'er genera _entr e juthaa dea wn  and pub 16
enfs reement shise  that ha e emiraced Chicage S ¢he
e, ’* Th e meathetis “4 Chisagy S ¢hre  prinuape

i11fer 1n their depinitivn of . haten ttute 2 pngray that
1 fathiu » Chieage S «he 1822 . Seppe Chisage S ¢ho
“ mmen tad r hae ugge ted that epe Po tChicag
prom a2 hud e treated @ wn 1 fent ,Ath vng tanding
CheagS ¢he per peth‘ e .’®

A

" seeMACA & ATh wr A DT T IwmP € co wls
11983 14 99) (4 «u 1ng h .10 tftena change at the US . redera
an fitru tﬁgenue 1n thel % andl 87 gaeeuwnm t agredtern e
1 the agensae ’ deq wn paking) M are A, 1 ner & KennethJ .M eler,
Presidential Control versus Bureaucratic Power: Explaining the Reagan
Revolution in Antitrust, 34 AM.J . Pax .S ? 0?2 8 3.0 99) ( ame

ne uding that “the eagan anttru t rewrd 1 1tte pere than an

ttn wn of _e -e t4 1 hed trend _ hieh predated the eectnn oy
198 ). CompareSwilva & GIM s, supra me te 63, at7 (g mi¥-

197 ,2 enethat spe wurtdea un had uppre ed « nduel that_ a
effluen,t and the « ntemme ranes v gr  th 10 10f vense of the Chisag
S ¢he of wnemie tegan teppering enfo re@mente 16 )

" See Ko aas, Enforcement Norms, supra ne 11 , at 38 -93, 4 7-67

(de ¢riiing wendu um narraf e » of
%
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A eund ol o5 b er er prefer that & ¢trine and
» 10,135‘. ptap I—'@J}nsagl agenda’ Copmentadr 1n th
goup A _1g their 2 e ment of theChieagy S ¢he .S pe
acept the sundne oy m&l“&%}lltagl ¢hhe wneept and
prom e b dlf“.,lzbe pre umpten of @1 ting & «trine and
enfs re@ment o 10,‘-3‘.1?00 rprating the 1n }ght ot P &
Chiag ana“.}.%fs A" oo ted earier,”” the Po tChicag »
ae 1mperrest  de ¢riie the e wpmentabr 1f Pt
Cheagr »1 tdhen" » mean a apmpetr or uh tanta
repudiaten o Clucag S ¢hye 1dea . B ntra t a eparate
ped W “mmentar _that1 _geathets » P hieag
10ea mrtra  the Chi¢ageS ¢hie & the sursesf d trep t

\Winger U d 5
\1eT'_ thaten®anger US . an® s reign o mpetite n e,

T Sed ser &M ande supram e A, at3 (Teda__e are partapatng
m am tChiedgy rewn trustwn that pa_fina pe- antitru t @k ad
1 ttutvna L ae thatit + de perate eﬁ. y B an¥e Chicago Takes It
on the Chin: Imperfect Information Could Play a Crucial Role in the Post-
Kodak World, @ A Th twsT BJ .1 93 ( 993). Compare L &, Antitrust
Intent, supra ne o1 4, 2t 8 (W hie thesretisa _ ¢giea and e egant,
Chisagr ypde & netre eyt e red-_or daket, andozten sanne tie
eal piediecan ey the ak of u efu data, Po tChicage thes rie |
th ugﬁmo re red1 fis, are er,‘.guamed and indeterynate, and their
appieaten _su d'ﬁenefl_tgre\a.t,i’g m the wn 18eratensfintent ).
® See gaker, Political Bargain, supra o te1 4, at 2 o1 9P &
Chisagr eritia pn of surrent anttrn t % offgne arge ,_Ha.cep,t the
ewne mis appre ach, and¢a forppdpeaten b d1 tingrue L aedumn
the appi1¢aton of gagme thesretic b and ne__ empiried ewne pis
meth €. ). See alsoSualva & G IM q, supra me t2 63, at 81 ("Ps t
Chisag thoker fosu on t o @2 pd1mang effltleﬂi,‘:gld a urng
that  eath: net hitedinm wn umer » firm Jthw _er the . ike
Chisage an , re Sp mitvew e a1 butte b ek 1nduc,11~ e sp
theia1l sfrngnu lanlI‘,)l%j partien ar parkets ﬂtg. » e
' Seesuprans t2 77 and 78 and Ak ppan ng @ t(h
vme P tChicag e iu1 dupwnChieageS ¢he 1n 1ght ).
® SeeS tephen A.S u man, Business Judgment in Antitrust Justice, 76
G ¢.LJ . 337,337 1 987) (We hi e dthe su of wppetiten b the
de‘ 1,00 que ton deutthat A for the de~ 1, there are e erd % shoe e
fvm— theChieageS «hoe , sertain e pinn o7 theS upreme Court, and the
eagan Adpam traten’ antteu t w 1ae  are shef Appng them. )
In ttute for Con umer Antitrn tS tushe , Loyola University Chicago
School of Law, A Mid-Term Report Card on Antitrust in the Bush
Administration ® ssier 7,7 ? ) (wnferense tran capt) (repack of
S penser Weter Waer) (... 1 ap ie

ng b
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sifer ade 1ray e antithte b the Chieagy S ¢he * 1nf uense.’

With trking frequens , .the emergense s¢f 2 1 Sern
ar ardS ¢hpe and the wntriuten o7 1t ke gpember
\ :
(AreedaT urner, an®d gre er) » the de evpmentes the US .
anttru t _ By ares ervekedor unter tadi ftru t
‘b ar at'hme a® aanad The eating hsre b
Aperisan 3ade ¢ o7 US . antitru tm 10<._.[gld b 1gne re
the me Sern ar ardS ¢he or treatit man d pnent a
periphera pfgure % . en hen ana _apgg matna  that
hghight the & ,tmc,ﬁ‘ e e the oy dern ar~ ardS ¢y |
o o

feaand the m k1 thatit_1 end up de tn 1ng the er thngit_a
mtended § pr e e ). " e N - "
8 See,e9.,  s,supranete 1, f56-63 wmepareMA K US
CompPTirIe Haw & T CADUKI? O rdUni er 1t Pre 4th o
? P heChiagan a uypten thatrea- or di'%%ha uor 3 teady
marsh thatferesa ti _the perfect w mpetiton ny e 1 M _Leing uiject

% nweaing _goenu  «ha enge | 1th the emergense of the ne (1 r
40 Yern’) ndu t1a ewne e, | eh1 wprmedin parti the empiried
e 18ene LN 1dedm‘ arvu anttru tacten . ).

v SED e T‘\jrk WiTva F re er and 16 ph Pent, t o o the forepy t
US.dpert on the i dr .'Xmeman anfitru tm 1:,‘%1; trate the
pint In vne hgh _regarded hy dr nie or Pernt. d apjne the
1Inf uense of the Chsag% ¢hhe upn the US. antitru ¢ m v m the
19 &% theear 199 . uDpmPJ . P ITL,&OMPTIT o Paalcy I
A TcA18881 88 at? 538 28 840 9%). 7 e %e it menten
Areeda T urner, o r preenin h & «u wnef th mpernd Pnge or

re_er, ha pul1 hed ,t“; Iimmrtant hh dreda o upme that dT',e

2o 1: e ‘.u.g the de‘ evpmentei y Sern US . an,h,‘t\i‘.u tw e __ToY A
F Y TATH 15T XD Gaepgsm Carrmlm, 1032 4% 7¢) Te v
F vy , cansl g g gl ss_ Ath wrI G & ghhAdl A D
A IcA183 199 199) Pnfe +F re er’ wpmpari enef antitru t a_
1 the United King® 1y and the Uni = dS Bl 6w e the 10f Lenee o f
the Chisags S ¢hoe umn pp dern US. jurn prudence and o 16, see
F Yy , ocwa! cgopgnl ss,af! 7879, 83 23,38 .33, Pnye or
F re eq e nvtpyenten Areedasr gre er, and he & «. e T urnersn
1 wnnestwn _1thT wrner’ ok e 10g merger 4 an acade 16 and
an enprreementefiad 1 thel 9 - Ad. af? 78-79, 3 71 . Pnte or
F re,_(;,.g; m re resent ,md,_.o_%’f;the gita de e-pmen\,tof anfitru t e N,
hghight the 1inf uense of the Chisagy S ¢~ho on US . po 16_fpm the
197 en ard Sed Y ,ATH 5T A D e CAFT MM, afl 4-74
Th +umpe % et menten Areeda or pre._er, and ke Pnie or
F re e earter td t1t & «u 1wne/T urneren mre e T urner _ork
1n thel % m\- \mg merger . Id. atl1 3,1 33.
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Anperisan ¢ ar 1ften re~ ert® aing that enteye rar
US. antitru t o 16 NN grvunded 10 Chisage S ¢hpe 10ea
e duray11t_depend on the enettl ene of ¢ha enge
fvm the Po tChiedg S ¢ho .S‘H
T he negestof the e Sern  ar ardS ¢shhe’ 1pmpacten
US. antitru t p 16 . e re” prneunsed 10 o reign
wmmentar . Seme foreign sh ar & e t menten b _
AreedaT urner, and pre er,hd e he ped hape US . & ¢trine
and 16 Jnee the ear 1,§7 S W hen e pmentasr
3 v ad & ¢ the ar ardS b, the |y ua _ equate
a{ ard +Ath the Lol af ppere mter enten1 tpynded
re earsh 10 the t s dacade atar W Vrd War II .
snemt t ushadee gan and o ardM 201188 T the
tent thatf reign ¢h ar 16enty ‘__%nd & v apedern

-t

% 0 neg appe 1 anda C. Pidker, Review of Hovenkamp, T
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ar ardS ¢he o7 thughte ta 1 hed i _Areeda T urner,
Slrl'r"B'Jc'te,gf53 1t 1nf vense o the US . wurt and antitru t
agenae 1 e ere uyn¥er tad In the tmgea Lok or
artis e, Areeddan €T Urner appear i rief 19 @ noestn SAth
their _srk on predapr priang® T heir arger m e 1n
de~ eeping a1 erﬁl,tl~ e phio othafu ut the «wpe and
eperaten of anttrut e 1e wnered.  In qoreign
@ mmentar , gre er’ 1mpasta a4 ¢h ar andjurl tand h
n e _1th Areeda aq9dT urner 1n formu atng a & et e,
10f uentia e d“.o'_g ega thhughtare undetecta e. v

BT h(Ie'I ar ar®S ¢hre 10 theCon entwvna Chicag
S ¢k /Pr tChieagS ¢hro Didvects

I'n the1 7 andear 1 98 , Lefere the emergense and
rewgniten of the Po tChicdge S ¢hre a a & tinethe d,‘.l.é
th ught and 51,11cr1151,11~ ed theChieagS ¢hro , det ate aout
the nte estua 1a1 vy US. wmeetitun p 16 _fo st edon
the wnte tiet een CheagrS ¢he 1e._ thatqr temerged
10 thel 9% and1 8  and the w W r W arll e
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Dina dT urner’ o+ ume +n Antitrust Policy.? Ka_en and
T urner pr p edi\a range +f mea ure % pre ent further
wneentraten in Aperiean indu ,U',‘lfgd ad ﬁlnt‘é'dpc 1618 b
de-wneentrate man _ jgnifisant in oy w1a™ eshr .* W hen
wmmentasr ped of the ar ardS «hpe , the siten are
referring » the « eston of 18ea generated }° ain,
Ka,‘.gp,l\i asn, an®T urnerin thel 94 ,1 95 , and] &g *
A péntwned 3 e® the haiit e equating the ar ard
Sehe  _1th th ~\'eﬁlr 1er era of 1y tna erganicdten
¢sh & hp 1 parteu ar . sfe_orth 10 e pmpmentar
sutide the UnitedS tats % Ll -t -t
B e end of thel 97 , sme wmmentadbr Legan
o} er e that the ar ardS ¢he o frequent. ‘.I;ga,mred n
the haecticer thel 8% and1 87 _1th the Chie3g S ¢hao
a «hanging. In apager pui 1 hedinl 979, 1¢hard Py ner
Icumenmd ul tanta wn ergense 1n the 18ea of pan
eadmg}P}ntaga S ¢hoe u;\flmen,ta,‘or and the 1dea oy
mt Yern” ar ard S ¢k ¢shh &r u¢h a Areeda apd
T uwrner.” Py ner em®ha 1zed b T urner, n o &
beraten _1th Areeda 1n a1 975 a_rele.  artice on

preday r,‘.l&]mmg98 and 1n the fir t o ume\f a fredfi eon

antitre t 4 had retreatd ¢ I;f'pc 1fen tdken 1n h
19900k athKa en and 9 a arge degree had enth r ed

5 Car Ras & Do apF .TuU , ATl 8T Perlcy _ A
ce oMICA DR ca A mysls ( 979).

% 1d. atll 1 92 G6-7 .

* Seed anh , supra mte 1 4 at?? 7 (Cheag b ar n e »
P minense 10 the atel 9 ,effering @ theer _of Ly 1ne 'f,ehﬁ} 1w r that
ran wunter b the e, e the then-% pndn t ac ard SNhe o
méu t1a erganzaten’T he ac ardS ¢ _ 2 & tru §U o7 argefiry
and wneentraedindy tre . ). N

¥ Seesuprans = 89 and ace mPan 1ng g t

% See(s s,suprane e, at3 -45,12 - 3 D af deirand The
European School in EC Competition Law,® 5We ap ComPThIe 3, 3-4
T ?2)Fus ,supramte 84 at11182? 3 epc &MacCumed |
suprane e 1, a1 7,31, VA D B &Cau S & CA, supra ns w8 , at
5 4-85.

¥ P ner, Chicago School of Antitrust Analysis, supra ne )

* Areeda &T urner, Predatory Pricing, supra ne ta1 7.

»] PlaalpA DA &De a1F TU AT sT Baw ( 978) 11
P alpA DA&De AF TU ,ATH TH AW ( 978).

-
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e that mirn red Chicags S she  pre sripten regardmg
icmmant firm enduet and ertica 1ntegraten A ter
e ting ®ifrerense iet een the - ¢he 1n .me area
Py Rpr dssurate _wns uded,tha,t,thechtﬁgoS she and the
ne__ ar ardS «hre 1f Areeda andT urner had pjueh 1n
Ommen In their @ e menteyf donf11niln’cf1rm wnduet In
&1ng o+, P ner pn 10ed afir t Ay hat1 ne_ ppre
¢ear eugm 3 e a the}} mte estna D of US.
wmeetiton p 16 _.heChlc ar arddomehe

mp # ICAG?} AVA DDOUQ P ™

T he 1 fmatl emnte estua D Asf US. wppetiton
and 0 16 )_% ard & pmantiry 1 2 %ul e he
that mtertw_me he ontrhuha ot sbh & {rpy the
ChieagiS ¢he and the ac ardS ¢k F agurel 1es 1 2
150 11168 repre entate n o\f the Chisag ar ard &yl e
he ? . T he figure pre ent o meof the ind e b hae

\ dT

teen m@er eurse of the 18ea  that ha e de;me the tT.
¢he 1 pugh. .éqepa t4 ear T ‘peakoI a "C hieag
Sﬁho %0 m thel thre ugh’ﬁe ml']—l 9 arh pedsey
a a{ ardS ¢hre v thel 93 though thel 9% _su d
ha e « n_]m‘ed 1mage of @ ppre nter entn- mmded 1fer-
atire a 0ﬁated Ath the _oxk of b ar  ueh BN,
M asn, an ean m* 0 and +1th the sk o f Ges rge
S tiger Chisagy) and Dina &T wrner a{ ard) Lo th o

P m emt raced pere sauteu W 16 e aripten . 2?78

Dina-9 118 3T D-
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1e m? ed ui tanta g m etbd nghte er iye, and

NN \ d

eash shv 1n¢uded ke fisure B tger andT urner) )
panned the t o era and o oe el under_enta 1y ar

fran fe rmate n. ¢
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judge o n the US . Courtef Appea for thd 1r tCireuat and
ater 2 an A saate) u teesf tha US .S upreme Court, ha
®aedauaa n e ntegratng ar ardS che o« qeemt
mnsy t Judular" formu afen of an,ﬁ'iru true !’ ad
Cheag S ¢hhe b ar Leen the vn . uree of 18022 that
& wurage antitru tinter entwn, the retrenchmentef US .
anfitru t 16 inee ,ti‘}e 197  _au d hﬁ a en e
dra ate and per a1 e. B, fheme e, “the™ ar ard
S¢he’ 1nfe ectnd u\am'tuhon Tvguwl ha e purré‘ a
retredt from the pere @ pan 1 e & ctrine  that pre & ed
frnm thel 94 thrugh the ear “1_37* ) ~
T he 1nterming ing d utid rewnfereement of man _
Chieagr S b and ar ard S ¢ho 1e Impart
L~ al ‘\. X ;‘ v
wniderd e m_er & the 1de arra o “$hetna and
enfe reément o 16 e umpten that guide the appi1¢aton
of surrent US . antitru t a__ % dcmmﬁln;t flr wn®uet
T hree pr§Fumpten em'tredi;d i the Chlt?g?} ar ard
&ui e he tandsutin the treatpmentes % punant ffi'm )
T he fir t wnsern the preper go @ of wppetiton P 16
Rth ¢hoe genera _ emiraie an ewne ple  effidens _
srientaten thatemphad 126 rei1dnse en ewne pie thesr 1
the formuAten of antitru t rue '3 A thugh Chicag
S ¢hre an ar ardS ¢he b ar & no t define effiaens
18en fiea ,«L; _the tr sho & wurage wn 18eraten o

e n-effieiens_oijestt e  ueh a the & per wun of w1162
LY

1" See supra ne te? 3 and acw ppan 1 Q t(%h eu 1ng 1nf vense o7
J u fee Bre,g; epinen 1In ¢ 1ng Antitru fed e ).
13 geel A DA&TU "™ ", ATH 5T LAV, supra o te 99, at para .
1 313 g K ATH 5T PA AD®X, supra m e 8, at 6989 Pes |
ATH 5T L AW, supra nv 2 8 at & 3 Ph 1w Areeda, Introduction to
HAntitrust Economics, ? Anttu I % 3,535-3¢ 1 983). Seealso siert
L ande, Wealth Transfers as the Originalﬁmd Primary Goal of Antitrust:
the Efficiency Interpretation Challenged, 34 #&TI ¢ LJ . g%, 86-87 & 86
0891 9% ) (e ting genera agreement apyng prk, Areeda, andT urner
thatthe aimef US . antitrggt 2 1 oo pp te ewne e effiaens ).
14 See  eansr M.F ol , The Modernization of Antitrust: A New
Equilibrium, ¢¢ Co  mn L. V.11 £,1177 1 93 ) (« mpanng 1e.  of
Pk, P ner, Areeda an®T vrner). v
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™ er and the pre er afen of e rtunitie for ma er
enterprr e % «wmpetel
The ewnd pre uyypten enthre the eement of
ewnsmis theer thatfaer g 1ng né 16ua fry, Lo ad
\
freeth . % eect proVuct de esppent priang, and
& triuten trategie . Appng ‘3',ther P 1e_1mpledton ,
th pre upmpten genera ‘._dg fﬁt o r 1n.1er~ enfon » wntn
the wnduet of % punant enterprr e 1 ¢ “ln th  regard,
Chieage S ¢hre ﬁln}I ar ardS ¢ @wpmentasr tend §
hare the 1e._that the“ 1e1d 0 t of enforang antitru t
g.xe n e "ing ‘omman,t firm o nduet B aggre 1 e -t
teed_tiie w t of enfo rang them do _edk ,«L; “

U5 Ipene pa agess A
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T he thrd pre uppten depand  that ewurt and
enfe reement agende pa_ sy e atenten » wn 1deraten o
1n titutwna de 1gn andin htutwna ¢a3paat_1gfo rpu ating
and app og anftu torue . A thugh Chisagr S «h
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an _thing, 1t1 aread a yethe figer sutife the
red, of sarfe ¢d e . hﬁe areasna e and
eminent er1te 1ke ProIe e enkay;e eek b
further tame 1tin the name ot 1mﬁr1ut din ttu-
tvna wpmpmpetrnae 1 unprtunate thmkmg
man’ death entenee for a f1e € oy + that
mtended y pa_ and ha paedunt recent aIar
-

mreniu trn en the b » I',‘-S%nd‘]hfl pfhdence of
the Unite®S tate !+

Seenthh 2 thepy ®fninte estna D Ao US . antitru t
a1 mtadiie hed butin tad1 a nge trandef
CheagS ¢hre t}nnklngTv_}n ¢shha & sriedanda 1, ated
the pre nu ndependent and ere nter enteni t

-y .

ar ar ¢he . e
mmen tas r cme_hme ha e ugge ted that Areeda
and T urner «n ewtu _ bormn ed vme of their pp ¢

imm rtant 1dea oy }ntagh sho ¢hh ar. Soippe
o ex er ha e ad _jthut dpanatn, that Cheag
S ¢he~ b A& 1nf uenced the LAitng of their wunterpart
1 the e Sern ar acdS ¢l .1“ O ther mint® per ena
interasten 1n _“_hi't ar ardS che b oar o paed
their a_3arene of W 10‘-.30 1ten 2 saated +Ath t
Chisage S «hre ¢ Lt1 dimien t o pnN4’i9 15 e -1 5® -h 59 -, Tl -
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pre ense of Chicagy S ¢hre 1nf uense

sh ar of the m dern ax; ardS ¢ho .

S

i the | ritng

'f

Geo 4 re earcher
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and reaqned Jhdlt dei wn making. s T he o Yern
Chieagy S ¢hye  an ar ardS ke b ar eyphaiced
Iml & «n 18eraten EYg., Imit en  the tapa‘l,t};f
1me® ementing 10 ttuiten and reached genera @ ;e n
» 1¢ wneu on e uing d1ffe1ren,t ana_ figa
per pect e .

ﬁ shoene g o the _riting of me darn Chisag S ¢hre
and” ar ardS by «h ar a s ndieate tha ar ard
figure  “ujgh @ Areeda and T urner _ere the fir t %
10 tre duce\g ten 1 e ftreatment of 10ea  that the Chicag
S ¢he an ar SrdS ¢he ne__ hare. In1,976, Prnfe or
Areeda _a the fir t  1nte duee the . erfu 10ea that
wurt hudrefue v a ard dajage pri afe  An b
tne the a ertsd jur _ ttmmed fvm d reducten 1n
“ mpette nf3 Ini 978, _W_Ti?h the put 1¢aton of the fir ¢
three v ume of AT ST B AW, Areeda and T urner
LN 1dad ) r1gInd , 1o rma,t{ e ftreatpent of 1n ttutena
wnnderaten thffiesape mtipate _a o aated LA th their
k. In the e td t, Areeda andT vrier em@ha 1zed the
need for “adin tra11t_»in the formu aten of antiteu t
rue and under wred the 10 terdependence o7 12411t _rp e
and reetie 1n deterpining the 1meast of the anfitru t

H 1'_ttgmf' + Chieage S ¢ho e, & d 0 t guide the 1y dern

ar ard S ch ¢sh ar % the 10ea that the «wpe of
antitru tinter enten hu die 1tedi  referensa b the e
ands ther in ftutwna wn 18eraten . T he m Sern ar ard
S ¢hre g ttheresnit o n. H N
Supw e, 1n tead that Chisage S ¢hre  and™ ar ard
¢he e are 11 ar pda_jecan e Chieag a lml\i,ted
31; ard, en if thh _ere true, the @ 1y atwn 1tey
- vdieipwrtant ®ne pught® pu  prk, 2 ek,
€ Py nervn the gn ugifl that their 1dea are dangenu
treme and that their @ treyl m make them inherent.
untru toe r;th‘__gurse of antitru tthught gut_ hati the
amelr 1ml ar 1dea hﬁl e gamed,the appro‘ a7 eeming -
A A

 1d. at4? 1 3. g
#3 See infrans 21 39 and ase ppan 1 t(dh «u 1ng Areedd e
n the e ta 1 hmentef the anttru tinyur ‘.1_1;5 tin pr1 az 1hgaten).
=t

£4 Seeinfrane te 11 andi1 9 and ace mm,{lé\
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“reasnd e ,5 pert 1n the f1e d—e.g., Areeda T urner, and

Bre,«g_‘(? II a4 1gnifise numter of eeming }gg pesta e
b ar emirace the trem1 t»10ea 1 eque twn, b

treme andunrea sna e ¢an thei1dea tru _ig?

Prife or W a ey re e of the Antitrust Enterprise
e e %iegfet that a re\'aonau e andepinent figure ue¢h
erh er enkamp _su denthr e v_hﬁl‘c arewm 1ted b Le
ndu erml Y1 eChieag S ¢Ino e ¢d ing i ot
Tv_lthC ‘ag S ‘hre or nearChe BgiS tho 1963  Prfe or
o, enkamp 1 ad § haeipm ed “the thlnklng man’
deith entence 2 0 the US . antitrw t e em. Pnie or
W a er R N enkam,® teek and b ana 1 e71t
nte estna™ mffent “ead ypne b ak Wh}lthe e Yern
I,

a ard S ¢l wn erged umn the Chisags S ¢he . 1y
Pafe ox o enkamp and ¢ ther redasna e parpe ha e
entred arnu Chicdg S che  per pect e, wperhae
me,thmg o ther fhan an unthinking « mml“trnent b an
treme sides vg &,®an the attrach ene of tehidea

v A
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predapr prang _a mta_a . rgl 10g. T he e g‘e -
wn 1n the UnitedS tate # _ard greater'pery1 1 ene 1n
antitru £ ftredtpenter predapr mriang a egatwn 1nse
the m1%1 87 1 q,hrajzc the 1nf tense of the Chisag/

ar arddyy ehed.

™ appreqaate the magnitude of the adu tpent 1n a__
and P 1e_,1t1 uven b fir t wn 18er b W A antitru t
a_eq su@haewune ed a & inantry Aeut prise-
suting | hen thel 9 dre. % @ ¢s e. T he py trecent
S upreme Court dea wn en the que twn, Utah Pie Co. v.
Continental Baking Co.[¢ had appeared 1n1 %7 and had

ugge ted that wriang Leo W derdge pta w tauu die
tn @ fu predaten’ 7T he Co trba o enth ¢ ed the 16 _that
e 1%ence o7 the defendant uijest e ntent: ra%e ant b

, ) s ./ \ ) W

the ana 1, o7 1011t ffest oY the & -heng i ol a
firm , rather than effest on en umer, a ¢ eeped
parappunt One wa age 1n Utah Pie epwhaied a a
fabr f2ering @ finding of 1811t that the market n
que ton"™ had featired a “dra 4% ,Hdes mning  prise

predayp r,‘.hﬂung."" US. antitru t a__ and m (O | ard

H

s SeeH o enk a,p, Review and Critique, supra ne tel 4, at31 (T he
surrent antitry t A _ef wr
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trusture » @ @ «wn equense of the defendant priang
taste 0
Coun evr 1n thel % andl 97 2+ sudhaehady

,arn their ¢1ent that the redera enfs rcement"ﬂgenue
'_ere 1102 % m 1ee dommantllrm prise sut aggre 1e o
Inl _963 the Departmented u tee b ught eriyina ¢harge
under the S herman A¢t and the +iin en-Patpan At
agan tadar 1p e ngadpar e g mktes
w 3 Ina ;g the J v tise Departpent o't.biturleir an
meietpent underS estonfy of theS herman At agam ta
firm and q era of 1t emtl e fer s er upp . the
maketinBe~ Angee _1thi anaha 13 T 1% 141 1_t1£12_t
thed u tiee Department TR dye aripplnd enfe reement
attadk predayr priang per 1 tad & b thel 97 . Iy a

peesh 1n1 977, Griffin ge , the At‘o rne. gaenera of the
UntedS tate ,  arned_

g‘reda,‘or SATang 1 ane ther uijest s ard _Tue «hi
pest b direct pere spna enp reement
Per1 tent bes_-w t priang de igned § de tn
wmpetidbr, b werie uppler or su bmer of
wmeetibr ,orh enferee _ tematcie w tt v dn e
Awmpetbroe utof the market are per se~ 1 2t ﬁ‘

A udh the _.5 e e _ithn the teun dame of
traditena erpina anhtm tenp roement‘

In the e3r b wme, thed u tise Departpment &id no t
Lring @ eriminad sa e ot the t pa Athrne nera ge Y-
sriiedin i 1 977 peech. At that e, h er,one wu o
ne t180 & regard the w1 e of the shier a enp re@ment
vffisersi the UnitedS tate » pn esute preda‘or ang a
aime. Antitru teun esr @ o had § ad 1 e ¢18nt that

the niite for ernment ¢1 1 sd e " _ere genuine.
\ m \ I
A A

®91d. at7 3.

13 UmedS tate N .H gH d &Sen ,Ine, 190197 Transer
Bmder T rade eg. ew. CC ) P 45, 63, at® MO9MDMa pedM ar
15,1 9%3).
11 UnitedS ta .Ume®F ruutCo., 1 91 197 T ran fer Blnder
T rade eg. ep. (C )\' 45, 63, ath # 8(CD Ca.pnedl ¢ 1 963).
18 Griffin . ge , Att rne nera of the UnitedS tats , Address
Before the Harvard Law Review” 6-7 (p #n, Ma | M ar 1 9 1977)
(emepha 1 1nengna).
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T hed u tise Department ppnem 123en 2wt agan t
I 1 10 uded a ¢ Ay 07 predap r ang)! and thd edera
T rade Coym1 10 1n thel 97 11(111131;3d preday r‘-&ncmg
a__wt agan tHT Cintnenta (read)! prden (Cepyn
Jmue)”" and GeneraF o0 8 (1n tant«ffee)! ®
T he % strin@ en vnment shanged dra atea _1n the
197 , and the m‘11~ aten for the adﬂh tment, 4 an
nfe estud re s uwhen "ignifleant. pired ) ar ard
S ¢hes . T he prinapa  tpuu Tv_a Wpaper i | Areeda and
T vwrner thatha a teng ¢ ay b te the py tinf venta a__

re\vlew arfie e e\er +A1ten en an antitru t b e Iny LI



46 COLUMBIA BUSINESS LAW REVIEW [Vol. 2007

enthr e a faet of the Areeda] urner te t, the artice
tran o ryed the -t atredera Juige ana cad predayy
prising @ egaten ' T he 1 975 artiee, e pom a
Areeda andT urner inw rp rated and repined 1n1 978 1n the
eand editon o7 their treat e!? a ¢ eteff an acade e
dey ate o utpredap ppang thatwntnve b th da,‘_:%
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Jhdltla a4 _1 1ne avatng ¢« &y of 1PN perg ¢u 1N,
T he t» 211 ard «hy ar aitazedpre nu wurtdea wn
for @ aung «wn 10erd e eywha1 +n the ¢ auaten of the
desendan t utject e purm e 10 s 10g" the ¢ha enged
tactie 13 T 01135\11 Areedf and T urner no el earier
deci wn emehaized genera d pre wn o7 the defendant
de 1re b getpereiu 1ne oreru hit e pmnent °4 Areeda
andT urner enwuraged aurt dlgegard hgh _genera
tatement of InteBnt, e peaa uherantevtur t of
marketng per e nne !** B antra t the e 1dense o7 Intent
that de er ed attentwn the hgh e:\e & «ument o n
Jieh the\' firm reie ,’o make ®aq wn and +Ash
31 P2 wnafe ana,‘.g% b pacrtsu ar Lu e  tache
hthe p ashie e1mpreperd ¢ u 10 nar_am 1w
ere, 2 +,Stephen pre er’ wurtef adpped @M 0
» a,{i 2 maer part In brnging th per pest e 1nbd the
Judma man ftreap. In Ocean State v. Blue Cross & Blue
Shield‘” 1l 989, £, 1~ 14 }d; aied b _wurt sught
+21gh u;_]ech ed pre "uw'n o7 the firm’ 10 fen t_

hg 3 fe tipen__that gue Cn ’ pre1dent
had pre ed n nene He P 12 tery, , adeire b

ema st afe 0 «eanS tate . . .. Under the e areupy-
tanse , pueCr 1 v pyre gu t g a0 abiteu t
10 ahan than ai. del er aperfec,t,}gga

iuﬂth h ping that 1t Wl K the sppnent 1

gul t g attempe. ted urder! *®

1% 1d. at ¢99. See als;oH ¢+ enk amw, Areeda-Turner Treatise, supra
ntel 5, at8 71 9 (4 «u 1ng A’reeda’ an 8T urner’ Jle, on treatpent
viintente 1dende). v

1y venk aye, supram 1 4 at8 71 9.

15% Id.‘\

1% See Phi 1 . Areeda, Predatory Pricing (1980), 48 A Thr tsT Ad .
897, 8999 (1 93 ) (de «riing areum tanee 10 | hueh « vt bu d
wn 1dere 18encers” uijestt ententen » e 1ng thate urt “refu e %
wn 10er 1ﬁ'13ent, une the p‘ﬁtrt}g 10g upen 1tg1 e the trriiuna reden

$iele e thath eldenoel uau ua Lag e
178 (eanS tate .gueCn & gueS h1e\‘1 88:1<1 di11 ¢ tCur.
1 939).

1% 1d. af111 3.
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ar1er 1n the desade 1n
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treb 1ng of dapage 1n sd e pre enting wmpett e

. -y
aphigwn % punant firy wodued, threataned § Oatar
egitimate it e tehd wr'® T he” ar ard oA a2
& ui el that trei e daage ere genera SRese ar g
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antitru t ¢ae. T he inadequace of jurie wn ttuted a
resurring ju fif1edten for the re tristen that Areeda and
T vwrner _2 hed % 1 e en the g esuten oS et n?
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Consern aout N er-deterrence ed _’cheI'I ar ardS ¢k
¢hh ar b prom e "arnu  appn ache that a‘hdre triet
the s peraten and reduee the p _eres pr1 ate anfitru t owt.

Seme prop 2 audhaereqmred egl” af ereprm . ln
an artie e pub 1 hedml 587 T urner urged the\'at and npent
'f the fRtudr requirement thata da age ie tred ed and
2fghed that trei 1ng ie 11101119d % ¢ae 1n Whuh " the a__

2 svear at the time the « nduete seurred ,and “the Iattha
preduate for 1811t are ¢ ear. V' Therue of manda‘or
frei 1ng “ha ad er e effest ne ten L uraging L d ee
or tr1 12wt ivughtin hpe of werdng ettement,iut
a aI o uraging egiimate w ppetitt eiehd wrin the gra

; \ -y
ared W ered i the rue of redvvn.%® T urner @ o
reew mme;r‘r'le‘1 that jur__ ,tna  fer pr1 afe a2 e e
e1mnated ‘T here s wtensf g tanttru "t pute ,e en
In sd e 0 e 10g a egaten of per e 1 ega 1 wn@xet,

\ \

required S Nana g of ewnimie and Lu e fachr
ie snd the «wmpetdnse of tJhﬂf 55 T he 1mted
capau_t‘_..; the tma jurnr weated “a high 1ke1bhe @ that
jur_deqain 3 ie 1nf uensed b qme tend and o ther
1rrafe fashr . 176

T he™ ar ardS «he  «h ar a4+ ad aned ea ure
that wurt wu o tdke b wn tran pr{ ats actn Athut
a_ating egl at e nter entvn. T he iy tlmporbant and
Inf ventd of the @ . ’€he wneept that _osu dgathdlua
acep tance under the rubrie of anfitru tlﬂJhI‘ In1 97,
Areeda authy red a1 3-page a__re 1e._« mmen that urged
wurt b require pr1 ate p am _‘o 1k their frei e
dajage ¢ ay, » wnduet ,tha,t atna redy ¢ad
wmpetiton!” Areedaprepared the w pmentd addre e
wurtef appea deaq un fr +Jish the S uprepe Court

% T urner, suprane tel - 5, atq? .
173 Idd
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resent had granted sertw rarn _NBO Industries Treadway
Cos. v. Bfunswick Corp!™ and Fortner Enterprises, Inc. v.
United States Steel Corp!’™ Iy Brunswick, the swurt et
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the antitru t & . T argue 2 the wurtthe 1
tand the pui 16 intere ten 1t head and § vugge t
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ha e 10f uensed the thnking ef the ju tiee , Y Iy ag
op1h1o authhred 3 J u tee T hurges d M ar ha , a
tnafgmu Court ated Areeda articd?® and did 4 1n the
wntd tef re tating the «wre prop 1ten of the pese. T he
ruingies the Court aud, oud make 2 merger-re ated
& o¢atun astunau e 1n damage regarde of hether
th e & seatun hae 211 thng » % +1th the red s n the
merger _ a « ndened 1 T hird Cirewrf rue aud
authrize damage for v e _huch aresf m wneern s the
antitru t a5
s ten ‘.fgdltat ori Areed@ reasning, the Courta o
eem b hﬁl e wped arheprica de 1¢e that Areeda a__
re 1e. mment had u ed § dke the saeqor & a g
da}nage attriiutd e § an nered e 1n, rather than the
uppre wn of, wmeettten. A ne ted A el Areeda
paper had que ted theS upreme Ciurt dea™wn 10 Brown
Shoe Co. v. United States **for the pro® 1t n thatCengre
had enactad the C @ v n Aef antperger prv 1 00 B ecten
7) for "the pr teeton o competition ne t‘c\:ompetitors L%
Areeda 1 e of the qu tatwn ! eeoh e 1t re¢a t the
plie eph ey Brown Shoe fmm  hat wre Mot ,‘.Jgadfeen
een b e a @ 1ten of Aute wneern for the e -teing ot
1[1‘-1 16y a firm ® @ p 1ten of 1[1'11Herense b their fate.
T he\' mﬁyoﬂt‘___;pmlo mm Brown Shoe had u ed the
‘wmpetten, e twmpetdr »phra e in t,0 ® ae . Brown
Shoe’ fir tmentwn of the phra e the pa age thatAreeda
oqus t2din h SlTv_re\leT @ mment appearedin apa agein
Jushthe Court eemed » 1nterpret the eg aft eh dbr o
Sestwn7 a h_1ng o 1atude for the prose 07w ppetite n
and & regardmg the _e -temngf m'h‘ 18ua wmpetihr 1%
A

Antitrust Violations Without Damage Recoveries, 8;1 AV.L., v.at? 7,
113 -3¢ 1 976¢)).

'* Brunswick, 1 9US . at 487 nl1 .

1T 1d. at 487.

18
Id.
1% Seesuprans tel 77 and aca mpan 1ng g t
1% pa S heCi. .UmtedS tate , 37 Us’ 940 93 ).
*od. atS (emph\al mnng‘ma)
1% T hefir tu eof the wmpetiton, no twmeetbr »phra e appedr
mldwa,)-fglﬂ ughCrurt m@ent gpown,  Tushet er\edﬂ T aken a a
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Areecda a ~re1e.__wmment &1 d ny tentw n Brown Shoe’

ewnd anI, at the tme, mere 1mmrtant and carefu -

tudhed v e of the phrae. T he ewnd penten o
“wmpetiten, oot wmpetidr »eame . ard the end oy the
Brown Shoe m@erit_s pinwn. After u 1ng the phra e1n th
i tanee, the Court _enten » a_that Cengre ne er-
thee 1ntended that wnsern for mﬂl‘ 1dua e mpe.h‘,". r

A

v
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the ~thatity wmpetidr , netwmpmpetton, that merger
a )ro test 1%
T heS upreme Courtin Brunswick rep 1¢ated the uite,
1gnif1san t rein terpre tate n o f Brown Shoe that Areeda had
undertdken 1n hl a_ re e wmment J u teeM ar ha
b s2 ed the "« mpetltl.h o twmpetdr » anguage and
oL md 1t m the earier pa age 1n Brown Shoe that éhd
o ter seed 1 methate _3% repudiate the wnsept W hether
Ju ieeMar ha wn au ) de ed th partes Brunswick
umn Areedad a_ re1e. wmment1 unkoe n. Lt
nenethe e trking ~ﬁhﬁltJ u tiee M ar ha Iramed and
a_ el the1 ue1n apanner thatAreeda had g neered.
qg%ed the ame egmentef Brown Shoe thatAreeda had
oqu ted and ke Areeda he 1 sked 1t % upmrt the
argument that prl ate @ antfy «u € netre “ er da, age
attributdh @ b AT nred e 10 wppetton. "M ar ha’
o o101 0 o ¢ the Co urtin Brunswick ad_
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re trant . ond1t techniea b eing, Sylvania i1gnaed
the Court ferminaten % andhr Anttru t rue 1n
mlére esne pie  ana 1 and % 11t en Proef  of
antwmpetit e effest 4 awnditen » uijestng Lu 1ne
wnducth per e wndeynaten.

T he per pest @ of Sylvania san i e attriuted chef
the Chisag S ¢hv 7 *J u ta Sylvania sanie ad s ha e
iriginated 1n Chisagy, Brunswick sape vy, ar ard Yy
the decade % w e, 2 teng ke de\eape"’te,tween
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jur__for Pr1 ate ¢3 e @ eging 1mer per 1ng e-firmy
“ I]L.Ilu“t In1 978 10 the .thnrll~ s ume of Antitrust Law, the
t.g a ard b ar sfrered the o o _1ng rew ;mmendatn
% 1mb trei e dagage a_ard pri At @ Antf 10
mnem 12aten ¢d e _ >

T he nirma prerequl 1te % pr1 ate da; age
bud £e§app 1ed Sth enit e abenten b the

nature of «5 10 nar,}it,t. T 1?1*4‘51 , 'me At are
hed % ie suwnar  petoith tanding a o .

Pt al 11:}:51’ harmy, » empetiton. Sueh an act
RN d e tiu tf __an daage . F urtherpy re, an
lﬂJqud panff 1 mtentited § hae dayage
Laedon thed @ of the ppnem ,éﬁ'ceo er the
, \
wmpettt e prise Luton _ p the prise mt,}“emen,t
reasnay, Y}ggm{ru,‘o& ed Atinad etehd ur '

S
U ng th aepn ash, wurt bu o e the a_ardoy dapy,age
dlrec_t,‘.,!% the effest ff the pesyis practse that are o und
% e unreasnad _dsuwnar , and dajage hudie
danied ¢ praase ' m ,,ueh the wurter ,t}pJur“%ld ne
unred sfgah e d ¢uwn. ln o ther pa age , Aree®a and
’Hurner pre ed ath _for ,the~ e, _thateurt bhu d
. erda e & ;fe_ﬁ. nh a_ﬁ,afd 1ng e d&age for o meS ectn
B aten .
T he uvitd tof wneern dout w 11 e ¢ er-detarrence
thre ugh mandap r“.,y;e'tr 1ng appedr , dnpnge ther p e | 1n
J u fiee gre er) spnnn for aundnipp v S upreme Courtin
NYNEX Corp.’v. Discon, Inc. " T he s pinun 1o su. edon the
agpn priate 1411t tandard ane &id ny t direst g neern
dajage 75 Ip or‘;e.spa age, J u tiee Fe,% ¢ay v ned
again t a 1ad 1‘t1._%.1'ﬁlrldﬁl]r'1 that _eu & permit pr1 ate
1tigant ® wn ert inge-dapage tuine Hrteay Inbd
trel e daage antitru te Ay . ° Discon1 snesf anumber

*sII A  pa&Tu LA TH TR AW, suprane te 99, at73.

T 6o1d. at97-99.

TY X Corp. . D1 wnlne, ® 5US 12 84 998).

"% 1d. atl 3¢-37.

d. (T app per e rue here...TvgudJranform ide

Ine 1ng tu e iehdwr thati1 ipmprper for arvu reden , a
cave \'m~ + 10g nem 14 mirper sna meue, inbd trey e-dayage anfiteu t
de . )
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1fed e +Jishafear thatmandap r trei e dajage wu d
»o 10e d e 1€ wmpen atvn and (el ' er- de tarren e
ma’iﬁ%a e wnduted the wurt » de 1gn and'mep _ ja11t
tan®acd 1n @ panner that ipgini he the pri ate 1figan £
o pest for usse 0 T he & ardip pf}ed form of
juhaa “equiliraten’} % wn tran-pr ate @ anty  the
2351; tment tr_‘ghe owurt of the ma ei&' e fedlnre of the
US. anttru t _tBm ® oif et percer ed d @ e 1n
sharastern e (e.g., mandapr  frel 1ng vy dapage and
a @ aiit efjur tna Jnet ubjeetd judiaa a teraten
cén ha e the far-reashing wn equense _e ie. d the
re s ulvn of Wi ate antitru tedae. T h 1 sertain

¢a e _ here the methdof equiliraten 1 b afer 1&1 1t
r.e . T he e ta 1 hmentnI mre perml 1 e uh tant{e
1811t rpe ha ,Ade efrect . T he ne n ter enfien
pre umpten of 141 11: tandard that wn trdmn the
pr esuton of prl ate anfitru t ¢@a e ensumier pul 1¢
auth rite aike.

C. eua § Dea andAce enttdF aaite

One ot the dernH ar ardS ¢he’ pp t1nf uentia
wntributen ha Leen b pr:\inp,tarea e mente; % strine
@, erning refu @ b dea apnd deand pr ae B
ph_1¢a a et or er 1ee under the e enta yaaite
&itrine. P the ear” 197 , 1n a2 ere +f deaun
i eginning _1th United Statés v. Terminal Railroad” 1n1 42

"t SeeWIlnmlau . Kevadc, Private Participation in the Enforcement
of Public Competition Laws, inIll Cu T CempTHIe HAW 167 M ad



No. 1:1]

ANTITRUST DOUBLE HELIX

63




64

COLUMBIA BUSINESS LAW REVIEW

[Vol. 2007




No. 1:1] ANTITRUST DOUBLE HELIX 65

T he S upree Ciurf 2 4 Trinko dea wun ek 2
1gnifisant dlnerent 1e._en the e 1 ue ™ T he Trinko
mae rit a‘o-?ed anar 1n terpretaton ot | hen uni atera
refu & ,‘o are mapprn priat 3
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mem.rat epa age aasutthebenent b Otlet‘..gmoncpo -t
priang.

Trinko’ 16ea are hard _ ¢r pred minant . Chieag’
dine. B0 ¢erd ee q 0@ erfu _1u frate the
Chis ar Srd dude ork Per pech e of the
me Yern  arvardS ke per ade the deci wn’? T 'he Court
pattern of r&1anceen ew ndar _authrt 1 ene ndicaten
T he o0 g mmentar 1teed L the Trinko maent
mater1a au'th red o r o -auth re Ph 1e Areedd?
three p ase , the Trinko m, e n,t‘_g%u t# pa age auth red
or w-authred i Areeda §_ upmrtit ana 1% T he
Ciurf highe timatnes th ac ardS ¢he  ¢h arjume
fvm the page. In ene pa age, the Court prefase a
ous taten froy an Ardgda artive 3 o} er ing, We thnk
Prie orAdgedag tit at _nght. .. e

Trinko d ten 1 e re1an¢e o0 the 18ea o the pyp Sern

ar ardS e 1Mt A wn equense o7 shanse. J u fee
Bre ‘er’ partapaten 1 the Trinko m3e ﬂ,t}% ured th

"5 1d. at 47 (T he mere W € 100 of meneme e e, and the
wnemitant eharging of py nepe ¢ ,1 o ten tun @ fu, 1t1 an
Ime rtante epmenter the free-marcket ,_.igm. T he eppe rtunit .% sharge
me o _eriee at ea tyjor @ hrtpernd 1 +hat attrast  iu ine
aumen’ 1 thefir t @ ae 1tinduie 1 k tdking thatem duee 1000 aten
andeum mis gov _ th ). N

tal hare PnIe or Waer terpretaten of Trinko
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Sea1a hutthe 4 tunmpi taha 1, the pro ductey aS ¢a1a-
Bre &5 Chueag ar ard) w asraten. T he wath that
i ught the te Ju ﬁ'se % Trinko tegan 1n the acadey,
-2,

here pre er, an®S ¢a1ais th taught adyn tea e a and
E\htm t 'I“’?mugha Hyetime o twd d 11911\1 eearler

re .t T he “\g. it e minm n Lear the nape ofd u tiee

periense a jurl t, er, andS ¢a1a had de eape'1 an
_mn{e famiiarnt_ 1th-.'?r|nk0 1 ue mo‘hdmg the
re af e"effieds _of wn T et na pul 16 ut1t_regu aten and
antt'e te er 1ght %% el the Trinko mae nt‘.:_gmun
\
1 % ee thad u teeS ¢a1arere 31 }QJ u fiee Bre grn er;
10ea § tate the dea wn’ fahonae
J u fee gre er, Atingen i e 0, ma _hAe nitten e
f ambe t a{ﬁ ma ae sftened or o ted Trinko’
tﬁlteme:% att the tenq t of mpnem . rieing a4 an
mduementpr entr % Y et hejined the s piown, and1t1
'o ee _h_ daurtey appea _]udge nl 99 J v tee
Bre% auth re® 3 1y ar e g n 1 Town of Concord v.
Boston” Edison Co.,* and had ad ¢ut the mnte ectua
o undauon for the S upreme Court ma rit__epmn 1n
Trinko: In Town of Concord, _ ush 'f'.gnko qate
#0 minent 3 the « urtaI appea ]reJectzed mé ne @ 13t n
¢ &y, Lnught i munisipa T'_ned eestris ut1t
again t an m_begra_ﬁe astrie uh 1_1:‘.2_? %0 ®4n). T he
® anty aeu ed P bn & on o7 srehe tratting 2 prise
queeze. P Hn ¢ sn a eged 1,‘.@; taned e ae rate
1nered e frvy thef edera nerg __egu apr Ca mml 10

ST he1 ue of regt ab r“:g 1gn and regu ab r _agens _werfs ryane
had een a parteu ar ﬁﬁ}jlrfo oo u e pre ec sh ar hip. See,
eg,St B BY , caamle ADhs Fe ﬂ a: . Uny . Pre
198) v v

*% Trinko, 54 US . at4 7.

TS, nnIConurd P n & o0 Cs. ﬂF’. 4174 tCir.199).
T he Town of Concord™ deu wn 1 ama red 10 Phie Wer er, The
Relationship between Antitrust and Regulatiorf in a Deregulatory Era, ¥
ATH 5T guan.549% %)

58 SeeS penser W el er W a er, Microsoft and Trinko: A Tale of Two
Courts,’ e U, ,
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sften than e t (1 % unt [ minantfiry efert H g ers e
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she  a1de i the le,, that antitru ¢ & ctrine bud

ref est the rige v v app 1edtion of mier @w ne pie thes f,‘-fgld
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1w 1ted Leanmdugpanle L i pr1 ate right
v Feton. T hough the :e'ﬁ% 'f .tl‘?e C}ﬁagn}; ar ‘ard duie
he? , Pr tChisdags «h» ar sften fa ter Lesan é\,the, e
undu _Lapeiu @ umpten Aeut the capaat g ¢ Jkeﬁp5
Im® ementing 1n titnten of the antitru t 1'_tgm b app -t
the 1n 1ght of P £C lueage ana_a, ki fu % B?__ghl
~1ew ne n-m_tejr‘ entoni t pre umpten @dre en®r e® no t
Tesay e .t1r1e,<_1_gé 14 ,«_Igake sund a uppten Aeut the
hary of Wesflv fory of bt 1ne tehd wr, butin tead
jesau e the die ppre acurate a uyppten Aeut the
Imitaten of wurt andenp reement agenae - 4

Tuogell enk amp, Review and Critique, supra ne o1 4 aff ¢9 (T he
i1gge tdangerwre entedi  tChedm antitru tewns mlgl e t that
,thc\ aret_and 1ke1ho oy anta mpetit epractiee _1 ie aggeratad,
a thugh that ha hampened a _e . ather, the danger1 thatanttru t
trhuna 1 e wnfn nted Ath antitre t o uhen  that the are no t
vapa eof adim tering. Indeed, the ;er brtwpunger p tC heag
antitru tana 1,1 1t faiure b tdhe erwu @b ey of judaa er
agens _adin1 traten. ,E o enk aye, Review and Critique, supra ne tel 4,
af 7571 0 % man g tdee antitrw t tabuna  are 1mw D tup b
handing m tChieag thesr . J udge & no thoe | _ensughewns mie, the
ewnemie 1tef 1 10 wriaenthy capd @ of orting eut antwppettt e
fnm wmpdit e or hary e ® anaten, the Aperivan jur m
frn e mp I'\ac_tfmdmg mnh sha . ). Lale

T & uUqu e, dout the tapau_t‘.n_; antitrn tin tffgten 1
appar"en,tm Pnie o7 "o enkamp Ltng efresent ear K oré agmpe,
mh=* 1 arteesnPr tCheag anttru tana 1, heoi er ed_

Underp tChedg antitru tana _1,, the market\ha
tewme afar e 1er p ae. T he m w}ncag- @uwne mle
1erature ha pn dueedippre 1 e argument thatsertan
maket trusture and ter,tﬁl}\r t] of w draf e
a1t _gre mueh mere ke Eée ante mpeh,‘u‘\'e
wn equense that Chisage S ¢he “aqttru t LJter
1m2g1ned e

to, eem quife ¢ear thatChieagy S ¢hre ewne e
vrth Ly 00 enger thete tor sertain ot theon _
ana _fig be for & auvatng market. put the ad yacta
that jullge ha e ot wme o e » de‘ ypIng antitru t
rue thattdie "thh me 1er, pyre «w mP'd ewnsmis 10bh
awunt An e en addar fait1 thatin man _1p tanse
julge ma o tie sapa eof hing 0. A areut the
rather tenign Chisag S ¢hs rue ma,_.;t_g theie tenefir
E 1e_purm e e\\ven thughitte nit® theie tjb of

pre 1ng  hat_rekoe . _&eutewns mie therr N
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mlﬂ.f- 1 % weypmititesr b the pp tambiteuw progray of
due of dpnane enpereem@ipt the Coppa wn ha
undertdhen 1n an _¢g pmpara e 7 - ear perv & 1ncel 97 -
197¢ ha depended” 1ta 4n 1n e tpent 1n Lul ding
\

ree ant kne TV_edge ¥ m the ml-li\,as fo rward‘.’ ¥ Foar
wurt, the matteres sapaat -t p1 dingine ude wn 1§ratu n
of frdaning 1 rJudge apnd gr(;.a-_gr relansesn nevfra & pert
% ad 1 ewurt in md{ 1dua 1thgated patter .

Iy Ime rtant » épmpha e that the per pedh e that
wmiine » form the Chisag/ ar arggdui e hed- & no t
mke ¢apaat v ding A _sruite era e. T ee the
wmee 1hen of Chisagi/ ar ard &yl e he and 4
agpreaate 1t 1nf uense %e not }\eqmre vne » wneude that
the t. s ¢he  areidentea 1n @ re pest.T he a ured,H
are e t,ju ta neta member _1thneneor the's ther ot
the «ho are en fire ‘__sgngruen_t One ety d1ffe1re1[1se
n ¢ e inferre aed o atfar gf ud tant e & «trine and
m ttntena sapaat. For d appe, Aresda andT urner
enthr ed reqwgnitun of A nefau t e 12aten 3 @ of
aten b refre per1 ot ul tANUA peneme N er that
w24 mtatiiutd e b wntnung uperw r pers r“mance? 9
The t o a ard b ar sfrered the wneepta sne A o
wrresting ernr that pight re ut vy a% phng T}
permt 1 e 2 tandard fr jehda wr ueh @ predapr
priang. th at ea tene en e, the i fau tprv e a appear
% wntrathet the wnsern that
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per 1 ®nee of oi er ed 1000 ®_er) that the
\, <A
Im® ementdten of anefau typenew 12400 ¢au e of Acton
g drequire them » make. It the e de anding ana,‘,.t}_;a
endeﬁtor are apend e b ueee fu res uten L g urt
and ey reeent agenae | +hate ther antire tre ate® ta k
ou 4 the?
A eund area oy & agreeppent s+ e 10 ttutena
arrangement and the et aten that guide pui 16
enfe reement agenae . T he dhcagn an ar ardS ¢hye
hared wnsern @out the 1pmitaten o N urt and
enfe reémpent agende , L u’ aﬁ ardS ¢hpe b ar ed et
tdke the further tepof que teMing the ;e ot @ of the pui 16
enfs reemen tiigensae . I1nl 978 1n the A T (ST PA ADOX,
siert prk @ pre edad a 1e_ of the ay that guide
the) u fise Departpment and thé™T C. T he e agenae , Pk
ad de jred and great  ueieeded 1n aggrandiang their
» . eriedan e the drecte prl ate esdbrintere t _ere bo
mld 'ro_ e +rganized 4 el t DV andF T C eﬁ.rt b
pand thetr authﬂtHIn th re west prk’ _exk eshe
the w1 But 16 shhiee ¢ ar _ b argue that fe‘n_gsd
pr i em a saated +th making an aseurate dagne 1 o
o er ed o pperaa phem mena andi e enenting effest, e
appr ache for suring apparent marketfa ure , enfo reement

1ff1a2 re mnd § msen_h‘ e th
o
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T heChuagi}} a ard &y} e heq a draT'_ attenten b
the nterre atsd fedture of the US. anttru t _ @m.

Prm ed adu tpent o an__gnge eempent i the US.
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T he Chltag\}} ar ard dyi e heq 1ml"fb"}'f-t US .
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“ mpehho! j{pr t“g reasn Far t theCh a{ ard
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enfe reement c, 2rd minant firm me ed 1y m 2

“mparat e e appr ach » Inter enten 1oy the
194 thn‘ug}ﬁxe mlal 97 b the qre :hh_m Lt appn ach
that ha ¢harasterized the dea wn of wurt and +Ath e me
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