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THE    INTERNATIONAL COMPETITION 
NETWORK: ITS PAST, CURRENT 

AND FUTURE ROLE*

Hugh M. Hollman** and William E. Kovacic***

1. INTRODUCTION****

In October 2001, on the occasion of Fordham Law School’s annual international 
antitrust conference in    New York City, fourteen competition agencies announced 
the creation of the    International Competition Network (    ICN).1 Th e new venture 
joined a fi eld of multinational competition networks that already included the 
    Competition Law and Policy Committee of the    Organization for Economic 
   Cooperation and Development (     OECD), the    Competition Law and    Consumer 
Policies Branch of the     United Nations Conference on Trade and Development 
(    UNCTAD), and an initiative under the     World Trade Organization (    WTO) to 
explore the preparation of an international system of    competition law standards.
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    ICN pursues    convergence in the expectation that if competition systems around 
the world opt in to superior techniques, they will achieve greater progress toward 
dismantling competitive restraints within single jurisdictions and across borders. 
In a number of areas,     ICN’s eff ort to encourage greater    convergence upon 
substantive norms, procedural standards, and operational techniques seems to 
have achieved its aims. To put the point cautiously, we have seen growth in the 
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All of what we suggest must be accomplished amid extreme pressure upon 
agencies to reduce costs. We believe the    expansion of competition policy systems 
creates a special urgency to make these and similar investments that build an 
eff ective framework of international standards and    cooperation, yet these 
infrastructure-like expenditures oft en are the fi rst to go amid demands to curb 
public budgets.

To consider a course for the     ICN
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science of individual jurisdictions are enduring sources of diff erence among 
competition systems.

Nor do we think the pursuit of absolute congruence to be desirable. As described 
below, the development of    competition law is inherently evolutionary and 
experimental.9 Since the fi rst national legislation in     Canada and the     United States 
in the late nineteenth century,    competition law standards have changed as a 
function of many forces, especially advances in   industrial organization 
economics. Progress in   implementation oft en takes place as individual 
jurisdictions test new approaches – for example, the substantive analytical 
framework introduced in the U.S.    Department of Justice
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substantial harm if a jurisdiction persists in using manifestly inferior analytical 
approaches, procedures, or techniques for the administration of a competition 
   agency. For example, adherence to badly conceived substantive tests not only can 
retard economic progress within a single jurisdiction, they can damage economic 
performance in other jurisdictions. If a country that applies an inferior approach 
is economically signifi
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how the network can best promote    convergence in a global environment 
that features a broad decentralization of authority and extensive 
experimentation.14

As articulated by    agency offi  cials who have played major roles in     ICN’s early 
development and subsequent operations15, international standardization in 
   competition law is likely to unfold in three stages. Th e fi rst is continuing, 
decentralized experimentation as individual jurisdictions test diff erent 
substantive rules, analytical methods, procedures, and administrative 
techniques. Th e second stage is the identifi cation of superior practices. In the 
third stage, countries voluntarily opt in to superior practices. General satisfaction 
with a particular standard may create a willingness by nations which embrace 
it to embody the standard in a treaty or other form of international obligation.

With this framework in mind, how can an international network such as     ICN 
promote the adoption of superior standards? Th e     ICN    convergence    strategy has 
four basic elements. Th e fi rst is to increase understanding of the origins and 
operation of individual systems. Th e     ICN does this mainly by serving as a 
convenor that engages its members – through its   annual conference, through 
   workshops, and through regular teleconferences – in regular discussions about 
existing practice within jurisdictions. Th is process illuminates similarities in 
substantive analysis and procedure across jurisdiction and deepens awareness of 
the sources of diff erences.

Fuller understanding of system similarities and diff erences sets the foundation 
for     ICN’s second contribution, which is to identify superior practices. Some 
approaches may readily stand out as superior, once nations understand their 

14 Th
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application and grasp their    eff ectiveness.    Consensus about other practices may 
come about only aft er a longer process of discussion.

Th e    quality of    consensus depends heavily on the methods used to achieve it. One 
major determinant of the perceived    quality of    consensus is the breadth and 
intensity of    participation by the network’s members. A network’s value as a 
source of widely-accepted standards increases as the number of participating 
jurisdictions grows. To fulfi ll its intended role,     ICN requires broad    participation 
by competition agencies from well-established market economies and transition 
economies, alike. Th e imperative to achieve inclusive    membership raises a 
dilemma. Most of the    resources (notably, the time of top management and skilled 
   staff ) to support a network’s operations ordinarily reside in older, more 
experienced, and better funded agencies. Without the resource commitment of 
the wealthier jurisdictions,     ICN would collapse.

At the same time, the magnitude of contributions (and, implicitly, control) by 
older, wealthier competition systems may raise doubts among less experienced 
and less wealthy jurisdictions that the network truly serves their interests. Based 
on other experiences in international relations, weaker states may see the 
multinational network as simply another venue in which more powerful nations 
trample them.16

A second issue concerns    participation by non-   government advisors (NGAs) who 
come from    academia,    companies,       consumer groups,   economic consultancies, 
and    law fi rms. NGAs can improve the    quality of a network by, among other ways, 
providing information that public offi  cials lack and in assisting in the 
  implementation of standards proposed by the network.17 Th ey also can supply 
important contributions to the routine work of a network’s committees or 

16 In discussing the development of international norms in other areas of public policy, Professor 
Julie Mertus puts the point this way: “[P]owerful state and nonstate leaders from western 
countries overpower their nonwestern counterparts at world conferences. Th ese leaders use 
their positions of authority in already-established transboundary networks to set the agenda, 
and they use their access to language and diplomacy skills to work that agenda to serve their 
own interests.” Julie Mertus, “Considering Nonstate Actors in the New Millennium: Toward 
Expanded Participation in Norm Generation and Norm Application”, 32 N.Y.U. Intl L. & 
Policy 537, 541–42 (1999–2000).

17 See Steve Charnovitz, “Two Centuries of Participation: NGOs and International Governance”, 
18 Mich. J. Intl. L. 183, 274–75 (1997) (discussing potential benefi ts of NGO involvement in 
international organizations). For example, one form of knowledge uniquely within the hands 
of business enterprises and their advisors is information about the costs of complying with 
multiple merger reporting requirements. Another illustration is the information that 
academic researchers have assembled in the course of studying the process of international 
cooperation and convergence in various fi elds of public policy.
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In light of these diff erences, a successful network is likely to have a diversifi ed 
portfolio of projects. Th e mix is likely to include forward-looking exercises that 
analyze important economic phenomena or developments in economic or legal 
theory, on the one hand, and eff orts to distill theory and experience into specifi c 
recommendations about substantive standards, procedures, and administrative 
practice. On the other hand, the portfolio of a network with a greater indigenous 



Th e ICN: Its Past, Current and Future Role

Intersentia 61

induces network members and NGAs to invest    resources in the future. 
Deliverables provide the network’s major investors with a visible return on their 
commitment of    resources. Multinational competition networks are voluntary 
endeavors, and each network must compete to obtain eff ort from its members. 
Competition agencies (and the political appointees who oft en head them) 
typically feel strong pressure to devote    resources to immediate operational needs, 
such as the prosecution of cases.20 Especially in conditions of resource austerity, 
investments in building an infrastructure of international relations will tend to 
be seen as an appealing target for the budget cutter’s ax.

Th ese conditions sharpen an    agency’s desire to scrutinize the yield from its 
investments in international networks. A competition authority that is 
dissatisfi ed with the output of a network is likely to disinvest by proposing that 
its    government cut fi nancial support for the network, by reducing the involvement 
of top level offi  cials, by curbing the allocation of    staff  to network projects, or 
deciding not to attend network functions at all. NGAs make similar calculations 
in deciding whether to provide time to the network’s endeavors.

3.     ICN IN CONTEXT: THE MAJOR INTERNATIONAL 
COMPETITION NETWORKS

International networks have gained in prominence as a forum for discussion and 
   cooperation on    competition law.     ICN’s approach to addressing international 
   competition law issues is relatively fl exible, informal, and non-binding. Th is 
allows countries to participate without committing to specifi c changes in law or 
policy.21 Continuous interaction fosters commonly defi ned goals, and regulators 
focus more on shared agendas instead of more narrowly defi ned    national 
interests.22

In this section, we situate the     ICN in the landscape of other international 
organizations that have played important roles in the development of 
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One basic characteristic of the three currently active competition networks – 
    ICN,      OECD, and     UNCTAD – warrants emphasis. In major respects, they are 
rivals. Th ey are public policy joint ventures whose principal “shareholders” are 
largely the same. Th e major shareholders are the agencies (or governments) that 
supply the bulk of a network’s budget or otherwise play a central role in 
determining a network’s    eff ectiveness. Th ey exercise this role by deciding to send 
top management to important network events and to assign highly capable    staff  
to participate in the network’s activities. Every year, a competition    agency 
decides how much to invest in each network: to increase    resources, to reduce 
   participation, or to sustain existing levels of eff ort – in eff ect, to buy, sell, or hold 
shares in the venture.

Individual networks prosper or decline according to their ability to attract 
   resources from their main shareholders. Without a critical mass of eff ort by 
   agency leaders, a network becomes a meeting place for    agency    staff  who lack the 
status to speak authoritatively for their institutions. Moreover, if agencies 
downgrade the    quality of    staff  assigned to perform    research and draft  network 
documents, the network’s work product visibly suff ers. Each network knows that 
its days are numbered when top management disengages and withdraws top 
   quality    staff 
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   research and analysis dimension of network performance,      OECD has a better 
production facility, but     ICN and     UNCTAD have superior distribution networks. 
In still other areas (such as the production of teaching materials to train new 
competition    agency    staff ), it is evident that collaboration between two or more 
networks might enable them to assemble products or bundles of services whose 
   quality exceeds that which any single network can attain on its own.24 As we 
discuss below, a major issue for the three networks is whether they can cooperate 
in ways that permit the realization of important complementarities.

To anticipate one of our conclusions25, we see ways in which the three networks 
can prosper and make important contributions to    convergence upon superior 
competition policy standards. We also can imagine that the centrifugal forces of 
rivalry for    resources and recognition that beset the networks could frustrate the 
realization of this vision. If the ventures and their common owners cannot 
overcome such tensions, the decline or outright demise of one or more of the 
three competition policy networks is conceivable. Such a development would 
deprive the global competition community of the benefi ts of rivalry-driven 
experimentation that occurs today in     ICN,      OECD, and     UNCTAD and eliminate 
the gains that could come from linking complementary capabilities among 
them.

4.      OECD

Established in 1961, the      OECD now has thirty-four member countries.26 One of 
the      OECD
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issues of   economic development and regulatory policy. On a number of occasions, 
the work of the committees has helped catalyze the formation of a broad-based 
international    consensus about major policy issues such as the establishment of 
antitrust programs to combat    cartels.28
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seems to stem from the fear that a replica of      OECD’s substantial    Paris campus 
and a laborious pace of operations soon would follow.

Th e      
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legislation, organization, or    resources can lend infl uential international support 
for suggested reforms. Notwithstanding the limitations discussed here, the 
     OECD peer reviews supply an informative perspective on the development of 
competition policy systems over the past twenty years.

Th e    peer review is one signifi
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the context of conferences and meetings convened by     UNCTAD, the Set and its 
periodic annotation have supplied an important basis for continued international 
discussion about    competition law and policy issues. An    Intergovernmental 
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   competition law    enforcement and accepts more readily analytical methods 
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envisaged that states would apply the code under the auspices of the     WTO.70 
Th ese fi
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Competition Policy Advisory Committee (“     ICPAC”) formed in November 
1997.77      ICPAC researched international    competition law and policy and reported 
its fi ndings in February 2000.78 Th e report advocated a    soft  law approach to 
international competition    cooperation
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inspired calls for a relaxation of traditional antitrust controls on    mergers and 
collaboration among competitors. Th is is but one area in which a network such 
as     ICN must devote some time to the treatment of pressing topical issues that 
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    ICN stands apart from its multinational network counterparts in the degree to 
which it engages non-   government advisors (NGAs) in its work. Compared to its 
main international counterparts,     ICN relies more heavily upon the contributions 
of NGs from    academia, the business community,       consumer groups, and the 
   private bar.86 NGAs participate directly in the deliberations of the     ICN’s working 
groups and in the network’s conferences and    workshops; more than 100 NGAs 
attended     ICN’s 2010   annual conference in    Istanbul.87      NGA contributions have 
been indispensable to the accomplishments of some     ICN projects (such as the 
  Merger Working Group), and it is doubtful that the network could function on 
such a large scale without extensive      NGA    participation.88

To date, the principal contributions have been made by NGAs from the    private 
sector. As noted above, this has raised questions within     ICN about whether the 
network ought to engage    academics,       consumer groups, and think tanks more 
fully in its program.89 A second issue about      NGA    participation is the selection 
process. For the most part, NGAs are nominated by their national competition 
authority (NCA).90 Th is gives NCAs the ability to fi lter out prospective NGAs on 
various grounds unrelated to their    expertise in    competition law. For example, we 
are aware of instances in which it appears that a potential      NGA has failed to gain 
approval from its NCA because the NCA believed the candidate had been 
insuffi  ciently supportive of the NCA’s program.91

Another distinguishing characteristic of the     ICN is that it has strived to operate 
as a “virtual” network. Th e     ICN neither employs a permanent    staff  (i.e., there is 
no counterpart to the      OECD or     UNCTAD    secretariat) nor owns facilities to 
perform its managerial and organizational tasks. In this respect,     ICN has sought 
to separate itself from the      OECD,     UNCTAD, or the     WTO, whose impressive 
physical    headquarters house substantial permanent staff s. In place of a formal 
   secretariat,     ICN relies on its members to contribute the time of their    staff , who 
form working groups in which NGAs also participate.92 Most discussions within 

competition law, restrict the exercise of an unfair bargaining advantage in contractual 
relations.

86 See Fingleton Interview, supra note 3, at 74–75.
87 Th is is Kovacic’s rough count based upon a comparison of the conference registration list and 

his observation of who attended the conference events.
88 Th e contributions of NGAs are reviewed at www.internationalcompetitionnetwork.org. As 

suggested earlier, perhaps the most infl
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the working groups take place via teleconference and    e-mail, with occasional 
face-to-face gatherings.93 One estimate by the Competition Directorate of the 
  European Commission concluded that     ICN conducts 90 percent of its work by 
email and teleconferencing.94

Although     ICN sees itself as a    virtual network, the demands it faces in organizing 
its aff airs are real. As the administrative and management tasks of the network 
increase, it is fair to ask whether this virtual system of organization – which 
relies on the larger, better funded competition agencies to fulfi ll    secretariat-like 
functions – will be adequate to support the     ICN. Th ere is reason to question 
whether     ICN can sustain a high level of activity without taking steps that 
establish a closer equivalent to a dedicated    secretariat.

Th e range and detailed work product that the     ICN has developed in just under a 
decade is impressive – especially when you consider that all its participants have 
other day jobs. Achievements have been made in many areas, including    merger 
review, anti-     cartel    
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experimentation or through dialogue with more experienced agencies. Th e     ICN 
provides a highly practical forum for discussion and the requested guidance.

Another major advantage, especially for the more mature competition agencies, 
is    cooperation among agencies and    convergence in    antitrust policy.    Cooperation 
between agencies on cross-border cases reduces the risk of suboptimal 
   enforcement where an    agency otherwise is unable to obtain evidence from its 
counterpart competition authorities. Such    cooperation also can diminish the 
number and degree of inconsistent outcomes when individual jurisdictions reach 
diff erent conclusions about the same practice.107 As mentioned earlier, the 
concept of     ICN evolved directly from recommendations of the International 
Competition Advisory Committee that was formed in 1997 by then U.S. Attorney 
General Janet Reno and Assistant Attorney General for the Antitrust Joel Klein 
– the same year that the McDonnell Douglas/Boeing case exposed a rift  between 
the EU and    US competition agencies.108

8. INTERACTION WITH OTHER NETWORKS

    ICN’s presence has had an important eff ect on the operation and management of 
other multinational networks. Its arrival in 2001 has helped inspire important 
elements of product repositioning by      OECD and     UNCTAD.

As suggested above109,     ICN in many respects is a rival to      OECD and     UNCTAD. 
Th e three networks resemble joint ventures that have largely overlapping, but not 
identical, ownership. Th e chief owners of each venture are identical – the 
relatively wealthy jurisdictions with well-staff ed competition agencies and active 
   enforcement programs.110 Like investors considering the content of their 

107 Greater cooperation – through information sharing and discussion of enforcement theories – 
reduces the likelihood of confl
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fi nancial portfolios, these agencies decide each year about how to invest their 
foreign relations    resources: to     ICN,      OECD, or     UNCTAD; to regional programs 
with competition policy components, such as     ASEAN; to bilateral relationships 
with major commercial partners; or to   technical    
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9.    CONVERGENCE POSSIBILITIES, SHORTCOMINGS 
& SOLUTIONS

It is useful to consider how much the     ICN’s    convergence-related initiatives, as 
well as the contributions of other multinational networks, will reduce confl icts 
among jurisdictions with respect to the treatment of specifi c matters. We would 
expect broad, voluntary opting in to substantive and procedural standards to 
decrease confl icts. Widespread adoption of similar analytical methods and 
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Th e concept of a multinational agreement has attracted considerable attention 
from policymakers, practitioners, and scholars throughout the period since 
World War II. Consideration of a framework of international    competition law 
has taken place in a number of fora, including the United Nations, the    General 
Agreement on Tariff s and Trade ( GATT), the     WTO, the      OECD, and     UNCTAD.118 
Despite these discussions, no international treaty on competition issues has been 
signed. Th ere are bilateral and regional agreements, but despite numerous 
attempts, no binding multilateral agreement. While countries oft en agree on the 
idea of a multinational competition agreement, the ultimate lack of success in 
actually forming a multinational agreement has oft en had more to do with 
   geopolitical factors and timing than countries disagreeing with the need for a 
multinational agreement.

10. EARLIER ATTEMPTS AT A GLOBAL 
   COMPETITION LAW

Early attempts at forming a global    competition law focused primarily on 
eliminating the harms of international    cartels that were prevalent during the 
early 20th century.119 Transnational cartelization developed in waves in response 
to two major destabilizing events in the late 19th and early 20th centuries. Th e 
“  Great Depression” of the 1870s and 1880s led to fi rst wave of cartelization.120 
Th e second wave followed the Great War that had taken its toll on the European 
economies by reducing production levels, incomes and living standards.121 In 
the midst of this economic uncertainty, businesses sought to reduce their risk 
levels by entering into private agreements with their competitors or potential 
competitors to regulate their conduct or prices. At the time,    cartels were not 
perceived as necessarily damaging to       consumer welfare. To the contrary, they 
were considered as a useful mechanism for achieving a more eff ective 
international order by rationalizing   economic development, reducing 
overproduction and improving the stability of worker’s jobs.122

International cartelization was a prominent issue at the World Economic 
Conference of May 1927, an event that attracted representatives from fi ft y 

118   ICPAC Report, supra note 2, at 255–71. Wood, supra note 53.
119 David J. Gerber, Global Competition 19 (2010).
120 Id. at 23–24.
121 Id. at 38–39.
122 Diane P. Wood, “Cooperation and Convergence in International Antitrust: Why the Light Is 

Still Yellow in Competition Laws in Confl ict: Antitrust Jurisdiction in the Global Economy”, 
in Competition Laws in Confl ict 177–79 (Richard A. Epsten and Michael S. Greve Eds. 2004).
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countries.123 While the objective of the conference was to identify and remove 
obstacles to    international trade, such as tariff s, the most recent wave of 
cartelization following the Great War led to widespread calls to bring    cartels 
under some form of control.124 Discussions regarding    cartels turned out to be 
the most contentious of the conference. Th is led to a diffi  culty in draft ing 
language and delays in recommendations on the    cartel issue.

At the time, European experience with antitrust and    cartels was limited.125 
    Germany was the only major European country that had signifi cant    competition 
law experience.126 Th e    US had the most experience at the domestic levels and 
had an outright ban on    cartel agreements. Nonetheless, the    US infl uence was 
limited as it was not a member of the    League of Nations, and    US representatives 
only participated at the Conference as observers. Many at the Conference 
disfavored the    US approach of outright prohibition.127 Moreover, Europeans 
tended to view the    US antitrust system an ill-considered system that allowed 
industrial concentration and encouraged    mergers despite its prohibition of 
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formalize a response to    cartels
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forces that transcended national    barriers seemed to call for governments to 
cooperate to form global solutions.

With this mindset the    US and its allies conceived the    Bretton Woods program 
during the    Second World War, which was a system of international institutions 
that would provide a framework for the global economy once the war ended.
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the     Soviet Union not participating and many concessions made to the   developing 
countries, the committee prepared a draft . Th is led to a meeting in Havana in 
1948 where the fi nal agreement was to be negotiated. Fift y-seven countries 
attended the conference, and fi ft y-three countries ended up signing the so-called 
   Havana Charter in March, 1948.143 Th is was the last piece of a major project to 
further develop several existing international organizations.144 Most countries 
waited for the    US to ratify the convention before doing so themselves. Th ey 
considered the    US
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war international organizations, appeared out of step with an increasingly 
ideologically divided world – especially a world divided between the polar 
opposites of capitalism and    communism. Th e Truman administration realized 
that Congress would not accept the ITO proposal, and it withdrew the measure 
from consideration December 1950.149 Professor Susan Aaronson’s    research 
about the ITO negotiations attributes the ITO’s demise to “changing international 
circumstances, party politics, special-interest opposition, and Truman 
Administration ambivalence.”150 No signifi cant attempt to establish an 
international    competition law would take place until four decades later.

Th e    Havana Charter episode is oft en cited as an example of the rejection of 
international    competition law by the    US and the rest of the world. Judge Diane 
Wood’s view is that the    US objected to the    Havana Charter because “the antitrust 
rules of Chapter Five [of the    Havana Charter
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As we discussed previously, the wide acceptance of competition policy 
substantive standards, procedures, and institutions seems to occur in three 
stages.152 Th e fi rst step is decentralized experimentation within individual 
jurisdictions. Th e second stage is the identifi cation of    best practices or techniques, 
and the third stage is individual jurisdictions voluntarily opting in to superior 
norms. It is only now with the continuing acceptance of the     ICN’s    best practices 
and policies, along with those of the      OECD,     UNCTAD and     WTO eff orts, that 
countries are beginning to consider the transition from the second to third stage: 
opting in to superior norms.153 Th e developing world’s suspicion that    competition 
law is a disguise for the developed world’s globalization eff orts is dissipating. 
Transition economies appear to have greater confi dence that competition 
agencies, working through multinational organizations, can identify, adopt, and 
apply superior    competition law norms in ways that promote   economic 
development.

With this gradual acceptance that there are objective    best practices for 
competition agencies, there is an increased likelihood that countries may decide 
to opt into a multilateral agreement to achieve the benefi ts associated with a 
global agreement on principles that all nations now accept. As before, the 
ultimate question is whether the world has achieved that point. Is there a set of 
competition norms and    best practices that are globally accepted and may supply 
the basis for an international agreement on    competition law?

Th e     ICN,      OECD, and     UNCTAD appear to have increased    
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commands could take place in a stepwise manner, beginning with prohibitions 
on    cartels. We also would expect that the     ICN network can continue to serve as a 
vehicle, in addition to the work of      OECD and     UNCTAD, for developing 
   consensus
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