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consequently I concluded that there wasn’t very much I could
add in that regard. Bill was just joining the Commission—
and he clearly had superior expertise and experience.
With respect to dealing with the Hill, which I knew from

both experience and by way of hearsay was a very important
part of any Commissioner’s job, the expert was Jon Leibowitz.
He had spent years on the Hill with the Senate Judiciary
Committee and more specifically with the Antitrust Subcom-
mittee. It had been years, dating back to 1975, since I’d last
appeared at all on the Hill. I had virtually no experience pol-
itically. And as a consequence, I didn’t think there was any-
thing significant I could add in that regard.
In terms of outreach to the states, the expert was Pam

Harbour. She had, as you know, been the head of antitrust
law enforcement in New York after Lloyd Constantine. She
had excellent relations with NAAG (National Association of



during the three plus years I’ve been here, it probably is the
enhancement of the agency’s trial capabilities.
If I brought anything important to the table in that respect

it was probably a willingness to lose. It’s hard to lose, but as
a trial lawyer you do lose; it’s just part of the bargain. And the
trick, as our new President has said, is to pick yourself up off
the ground, dust yourself off, and I would have added get
back on the horse and ride it again because the sooner you do
that, I think the better off you are.
I’ve also devoted a lot of attention to reforming Part 3. I’ve

tried to make our administrative process much faster so that,
particularly in unconsummated merger cases, the transac-
tion doesn’t crater before the administrative process has run
its course. Additionally, I’ve tried to enhance our ability to
make not only speedy decisions but quality decisions in
Part 3. We’re not there yet but we’re getting there. And I
would count that as the Commission’s second most signifi-
cant achievement.

I’ve been equally concerned about the Part 2 process. As I
say, before I came I was mindful of the criticisms that have
been leveled at the second request process—that it took too
long, that it was opaque and one-sided, that it resulted in the
staff getting discovery which the parties to a merger could not
get. And so I’ve tried to focus on that process as well. The
Commission has made various efforts to speed up the second
request process too.
Lamentably, I think those efforts have fallen short. But our

Bureau of Competition management these days is giving the
staff tighter deadlines for conducting all Part 2 investigations,
not just those generated by second requests. I would like to
see that process enhanced even more over time. I think we can
do it. What it’s going to take I think is a willingness on the
part of the staff to conduct more discovery post-complaint,
just like litigators do in federal or state court civil litigation.
The latter conduct most discovery after the complaint has
issued. They don’t have the benefit of a lot of pre-complaint
discovery. And so I think that one of the keys to this problem
is to rely more on post-complaint discovery and that will
allow both an accelerated Part 2 process and a less opaque
Part 2 process because parties will know exactly what discov-
ery the staff is conducting.
All that said, there are trade-offs. The change would mean

that the Commissioners would have to determine whether or

not there’s “reason to believe” that a transaction or practice
will violate the law without the benefit of the extensive pre-
complaint discovery that is conducted in Part 2 and in the
second request process, specifically. And the outside bar and
their clients are going to have to understand that that is the
trade-off for effectively dealing with the criticisms that have
been leveled at the Part 2 process in general and at the sec-
ond request process, specifically. But I don’t think the critics
can have it both ways.
Third, and finally, I am very proud that the Commission

had the courage to appeal the decision denying the prelimi-
nary injunction in Whole Foods. The decision to appeal was
not an easy one. I had appeared before Judge Friedman in
the Medical Residents case and felt he was a fine judge. I
knew he would be respected by the D.C. Court of Appeals.
But I felt—and more important, a majority of the Commis-
sion felt—that the standard that was applied in denying pre-
liminary injunctions in Arch Coal, Western Refining, and
Whole Foods was not the standard intended by Congress and
that an appeal was imperative in order to protect the Part 3
administrative trial process that Congress intended the Com-
mission to implement. I would count that successful appeal
as the Commission’s third most significant achievement.

ANTITRUST: As a general matter you have, I think it’s fair
to say, become one of the most influential and controversial
Commissioners in some time. Given your background when
you were appointed as a Republican Commissioner in 2005,



In terms of being “controversial,” to be sure, I had spent
a lot of time studying and litigating United States antitrust
law before I came to the Commission. It wasn’t as though this
was a clean slate. So I had some views about these matters,
including about the economics underlying the antitrust laws,
before I ever got here. But one of the great luxuries of this job
is that a Commissioner has time—time to think, time to
study. It’s not a situation where as soon as you’re done with
one case you’re picking up the file on the next one; it just
doesn’t happen that way. So I’ve been able to give the antitrust
laws, particularly of the United States but increasingly those
of some other countries, much more time and attention than



injunction proceeding where the case is handled by the Com-
mission would differ from the standard in a permanent
injunction proceeding where the case is handled by the Anti-
trust Division.
More specifically, a majority of the judges of the D.C.

Court of Appeals held inWhole Foods that Congress made it
clear in Section 13(b) that the public interest lies in having
antitrust cases that are entrusted to the Commission be
brought to trial before the Commission, not in the federal
district courts. The federal district courts are generalist courts,
they’re not specialized courts. Most federal district court
judges are very fine judges but they don’t handle antitrust pol-
icy or cases on a daily basis the way that the Commission
does. So it doesn’t surprise or bother me that the standards
that apply in different kinds of federal district court pro-
ceedings are different as between ourselves and the Antitrust
Division.
You asked, however, should the standards and procedures

in federal court proceedings be “as similar as possible”? I
interpret that to take into account the difference in statutes.
And, yes, I do think that as much as possible they should be
the same, but I certainly don’t think that we can neglect the
Congressional intent in creating two different agencies that
were quite different one from the other.

ANTITRUST: You’ve been very forthright in your views, and
I want to give the critics their due, because one does hear a
lot of criticism of some of your positions, and while you’ve
already responded to several of these points I want to walk
through some of them a bit more. The critics include former
government officials, practitioners, and some members of
Congress who are now expressing their own view, I suppose,
of Congressional intent. So there’s a body of criticism from
several quarters. And granting that the statutes say what they
say and that the Commission has the power to do much of
what it’s doing, the questions focus more on what the right
policy is.
Here’s a view I’d like your further response to: Over time

there has evolved a merger enforcement system applying cur-
rent law—current law including the HSR Act, which gave
both agencies the power to investigate proposed mergers
before they are consummated and decide whether to go to
court to enjoin the merger. In 1995 the FTC under Chair-
man Pitofsky, with the support of former Chairman Steiger,
said in essence that the policy going forward for the Com-
mission, as it had largely been in the years since enactment
of the HSR Act, was to rely on preliminary injunction pro-
ceedings as the primary litigation of a merger case.
And so while there were clearly still some differences



special efforts to make the fullest possible use of our admin-
istrative process to address important and difficult issues of
antitrust law. In several instances, the FTCmade substantial
contributions to antitrust jurisprudence. . . . The FTC’s cur-
rent roster of administrative adjudication matters reflects its
commitment to use the administrative process to address
difficult areas of competition policy.2

To be sure, former Chairmen Pitofsky and Muris have
expressed reservations about the Commission litigating
merger cases in Part 3 where the merger does not involve any
difficult or complex issues. But I have yet to see a merger that
meets that description, and I don’t think the merger cases
that were considered when Bob and Tim were Chairmen
met that description either. Certainly Heinz and Genzyme/
Novazyme, for example, weren’t easy cases. Nor, I would
argue, were any of the three cases I’ve mentioned.



courts. In Oracle, for example, the decision was issued about
two months after the trial record closed.
Now the next question is what happens when there’s an

appeal to the Commission?Well, the Commission has taken
the unprecedented step in these interim rules of putting a
governor on itself. I know of no federal district judge who has
ever done that.





COMMISSIONER ROSCH: Well, first of all, if one views a
challenge to the first transaction in Ovation as a challenge to
a conglomerate merger, that doesn’t break new ground. There
is Supreme Court precedent for that, and that precedent has
never been overruled. To be sure, since the Non-Horizontal
Merger Guidelines were issued, conglomerate merger policy
has been in some disarray to say the very least.

ANTITRUST: Not to mention in Europe.

COMMISSIONER ROSCH: I’ll get to Europe in a minute.
That said, I must mention that Tom Leary has recognized



crisis long enough to draw any firm conclusions about it. But
I’ve made some remarks about this subject, that is to say
what the implications are of the current economic crisis for
the Commission’s mission.
And so let me just share a couple of thoughts that have

occurred to me, again emphasizing that they’re crystal ball-
type thoughts. The first thought is that orthodox and pure
Chicago School economic tenets are at great risk—specifically
the notions that markets are pretty much perfect; that imper-
fect markets correct themselves very quickly; that business
people are rational.
Those are fundamental tenets that undergird orthodox

Chicago School economics, and I think they’ve been called
into question by the current economic crisis. And that may
cause us to be much more modest in our claims about all of
those tenets, particularly when we speak about them abroad
as we have in the past.
Second, with respect to antitrust specifically, it may be that

antitrust enforcement will be at least as vigorous as it has been
in the past. There’s a strong argument for that. As a matter
of theory, competition spurs innovation, lowers prices, and
enhances output—if and to the extent that one is worried
about increasing unemployment, increased prices for con-
sumers, etc., it may be that antitrust has more of a role to play
than it has heretofore had. That’s a second thought.
The third thought is, that said,General Dynamicsmay play

a greater role. It may be that market conditions as you see
them now, and the health of the parties as you see them now,
are not what they are likely to be in the future. And so I think





ANTITRUST: Consumers are not always well represented.

COMMISSIONER ROSCH: I just draw on my own experi-
ence. AAI, God bless them, invited me to air my controver-
sial views to a group of plaintiffs’ lawyers about a month ago.
There are statistics that would suggest I’m wrong. So I may
be wrong about this. But I am convinced that the Supreme
Court and the Antitrust Division should not be fashioning
substantive antitrust principles based upon their concern
about the abuses in private antitrust cases.

ANTITRUST: They shouldn’t take it into account at all?

COMMISSIONER ROSCH: I don’t think they should. What
happens is that by shrinking substantive antitrust principles,
which we’ve seen in Credit Suisse and Trinko for example, out
of a concern about private litigation, that can slop over into
public enforcement and it can hobble public enforcement as
well. I don’t think that’s a sound way to address concerns
about private treble class action abuses. Rather, I think a
much sounder way is for the Supreme Court to consider
remedying those abuses directly, head on. If it thinks that
there’s an unlevel playing field in discovery—and I think
there is today because I think electronic discovery is frankly
much more burdensome for defendants than it is for private
plaintiffs in most instances—I think that the Supreme Court
should insist that the federal district courts supervise discov-
ery in those cases more closely. If the Court thinks there’s
abuse in private class actions, either in terms of certification



of economics, as a matter of consumer welfare, if there’s a
price squeeze by a regulated monopoly.

ANTITRUST: You saw it all going in the same direction?

COMMISSIONER ROSCH: So I saw it all going in the same
direction. And I think perhaps the acid test will be what
happens with respect to package pricing, loyalty rebates, etc.,
because the Supreme Court is likely to take those up, and
what the Antitrust Division says about those will be very
interesting at this point. But my feeling is that those practices
involve mixed questions of law and policy in the same sense
that linkLine involved such a mix.
Unlike the practice in linkLine, however, the law and pol-

icy implicated by those practices may not be aligned. I can see
some real evils stemming from those practices, but I can also
see some benefits stemming from them.

ANTITRUST: Would you like to see the Supreme Court take
up those issues in properly framed cases—or would you just
as soon they didn’t?

COMMISSIONER ROSCH: I’d like to see them do it, but I
have to stress that my view is that the Supreme Court ought
to decide these cases incrementally and not as they did in
Trinko—reach out and through dictum express cosmic views.
I think the Court ought to decide just the case before it; that’s
the position we took in linkLine and that’s the way I think
they ought to do it. Incidentally, I think that may be the way
that they will do it in the future because this Roberts Court
seems to value collegiality a lot. And if you’re trying to achieve
collegiality you do tend to decide cases more incrementally
than cosmically.

ANTITRUST: One last question on Section 2. Do you think
the agencies will come to a consensus policy statement in the
new Administration?

C O M M I S S I O N E R RO S C H : I think that the change in
Administration certainly holds that out as a possibility. But
heaven only knows what the attitude of the new AAG will be
about the Section 2 Statement that was issued by the FTC or
the Section 2 Report that was issued by the Antitrust
Division.

ANTITRUST: What do you see happening in resale price
maintenance in the aftermath of the Supreme Court’s Leegin
decision, whether in terms of what Congress should do or
what you think the FTC should do? Is the Commission look-
ing for a case in which to examine vertical price restraints
under some form of the rule of reason, whether it’s a full rule
of reason analysis, or applying some sort of presumptions as
the Supreme Court suggested in Leegin?

COMMISSIONER ROSCH: First of all, my view is that Leegin

should not be legislated out of existence. I think we need to
wait and see what Leegin’s progeny is before Congress takes
that extreme step. My view is based on what Justice Kennedy
said in Leegin when he mentioned the possibility of using pre-



where you can identify the country that has the greatest
interest, but when the rubber really meets the road and there’s
a practice in which all countries claim that they have an
interest, comity will only occur because of the sufferance of
a country rather than because of a rule that requires that
country to defer to another country.

ANTITRUST: I think most businesses understand that reali-
ty, that true convergence is not going to happen. And some
probably would say they wouldn’t want it, because the con-
vergence might be in a direction that they wouldn’t like.

COMMISSIONER ROSCH: The third observation I would
make is that I don’t think it’s productive for people to throw
bricks at each other on either side of the Atlantic. It just
alienates those who are obliged to enforce the law on the
receiving end. We have far too much to learn from each
other to allow that kind of friction to exist. And that is not
in the interest of the business community either.

ANTITRUST: What changes in antitrust policy do you see in
the new Administration, and what would you like to see?

COMMISSIONER ROSCH: We’ve already touched on this to
some extent. First, I think it’s more probable than it has been
that there will be convergence between the agencies on the
desirability of revisiting the Merger Guidelines. Second, there
may be more convergence of views on how Section 2 ought
to be enforced, although I have to say on that score that the
Antitrust Division may still find it more necessary than I cur-
rently do that we provide guidance on exactly how it’s going
to be enforced rather than speak in generalities. Finally, coun-
selors and their clients alike ought to be interested in resolv-
ing the possibility that an impasse may occur between the
Antitrust Division and the Commission when both seek to
investigate a transaction or practice.We didn’t solve the prob-
lem with that clearance process when Tom Barnett was the
AAG although he and Chairman Majoras were pretty close
on a lot of other matters. And whether we’ll be able to make
any greater progress with the change in Administration seems
to me to be very much up for grabs. It depends so much on
the personalities of the Chairman and of the AAG.
I think that Charles James and Tim Muris probably had

it right. Having a protocol that’s pretty much binding is
probably the right way to go. But I must say I don’t see that
in the offing.�
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cerns over these theories are compounded by the fact that
what we do in the United States gets watched intensely, and
that there’s a sort of lowest common denominator at work
in which whatever we do that’s aggressive or creative gets
adopted by others as a baseline for what is acceptable or
mainstream. It must be okay because even the U.S. agencies
are doing it. So other countries might decide, why don’t we
adopt a legal standard that says that certain conduct is unlaw-
ful because we find it’s “unfair,” or that a merger is unlawful
even though it not horizontal or vertical and doesn’t change
market structure in any way. Do you think a Commissioner’s
decision making on domestic policy issues should factor in
how the theory may play out abroad?

COMMISSIONER ROSCH: I’m tempted to leave this matter
to Bill Kovacic because he’s the expert on international con-
vergence and comity.
I would say, however, that concerns about harmonization

and convergence, etc., ought to play a role in our decision
making. But it’s a very minor role.We’re obliged to enforce the
laws of the United States, not Article 81 or 82 of the European
Treaty. So I don’t think that the tail should wag the dog, the
tail in this case being harmonization and convergence.
My view in that respect is reinforced by other considera-

tions. First of all, I think convergence, true convergence, sub-
stantive convergence is impossible in the immediate future.
And I think that businesses over here ought to be told that.


