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during the three plus years I've been here, it probably is the
enhancement of the agency’s trial capabilities.

If T brought anything important to the table in that respect
it was probably a Wllhngness to lose. It’s hard to lose, but as
a trial lawyer you do lose” it’s just part of the bargain. And the
trick, as our new resident has said, is to pick yourself up off
the ground, dust yourself off, and I would have added get
back on the horse and ride it again because the sooner you do
that, I think the better off you are.

I've also devoted a lot of attention to reformmg art . I've
tried to make our administrative process much faster so that,
particularly in unconsummated merger cases, the transac-
tion doesn’t crater before the administrative process has run
its course. Additionally, I've tried to enhance our ability to
makg not only speedy decisions but cuality decisions in

“art . We're not there yet but we're getting there. And I
would count that as the Commission’s second most signifi-
cant achievement.

I've been ecually concerned about the “art 2 process. As I
say, before I came I was mindful of the criticisms that have
been leveled at the second recuest process  that it took too
long, that it was opacue and one-sided, that it resulted in the
staff getting discovery which the parties to a merger could not
get. And so D've tried to focus on that process as well. The
Commission has made various efforts to speed up the second
recuest process too.

Lamentably, I think those efforts have fallen short. gut our
gureau of Competition management these days is giving the
staff tighter deadlines for conducting all “art 2 investigations,
not just those generated by second recuests. I would like to
see that process enhanced even more over time. I think we can
do it. What it’s going to take I think is a willingness on the
part of the staff to conduct more discovery post-complaint,
just like litigators do in federal or state court civil litigation.
The latter conduct most discovery after the complaint has
issued. They don’t have the benefit of a lot of pre-complaint
discovery. And so I think that one of the keys to this problem
is to rely more on post-complaint discovery and that will
allow both an accelerated ~art 2 process and a less opacue

art 2 process because parties will know ejactly what discov-
ery the staff is conducting.

All that said, there are trade-offs. The ctange would mean
that the Commissioners would have to defermine whether or

not there’s “reason to believe that a transaction or practice

will violate the law without the benefit of the e,
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as the Commission’s third most significant achievement.

ANTITRUST: As a general matter you have, I think it’s fair
to say, become one of the most influential and controversial
Commissioners in some time. Gven your background when

you were appointed as a Republican Commissioner in 2.. ,



In terms of being “controversial, to be sure, I had spent
a lot of time studying and litigating Jnited States antitrust
law before I came to the Commission. It wasn’t as though this
was a clean slate. So I had some views about these matters,
including about the economics underlying the antitrust laws,
before I ever got here. gut one of the great lu, uries of this job
is that a Commissioner has time time tof think, time to
study. It’s not a situation where as soon as ypure done with
one case youre picking up the file on the et one’ it just
doesn’t happen that way. So I've been able to givp the antitrust
laws, particularly of the Tnited States but infrfasingly those
of some other countries, much more time anl gttention than




injunction proceeding where the case is handled by the Com-
mission would differ from the standard in a permanent
injunction proceeding where the case is handled by the Anti-
trust Division.

More specifically, a majority of the judges of the D.C.
Court of Appealsreld in Whole Foods that Congress made it
clear in Sectiony (b) that the public interest lies in having
antitrust cases that are entrusted to the Commission be
brought to trial before the Commission, not in the federal
district courts. The federal district courts are generalist courts,
they’re not specialized courts. Most federal district court
judges are very fine judges but they don't handle antitrust pol-
icy or cases on a daily basis the way that the Commission
does. So it doesn’t surprise or bother me that the standards
that apply in different kinds of federal district court pro-
ceedings are different as between ourselves and the Antitrust
Division.

Vou asked, however, should the standards and procedures
in federal court proceedings be “as similar as possible 7 1
interpret that to take into account the difference in statutes.
And, yes, I do think that as much as possible they should be
the same, but I certainly don't think that we can neglect the
Congressional intent in creating two different agencies that
were cuite different one from the other.

ANTITRUST: Youve been very forthright in your views, and
I want to give the critics their due, because one does hear a
lot of criticism of some of your positions, and while you've
already responded to several of these points I want to walk
through some of them a bit more. The critics include former
government officials, practitioners, and some members of
Congress who are now e, pressing their own view, I suppose,
of Congressional intent.[So there’s a body of criticism from
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special efforts to make the fullest possible use of our admin-
istrative process to address important and difficult issues of
antitrust law. In several instances, the FTC made substantial
contributions to antitrust jurisprudence. . . . The FTC’s cur-
rent roster of administrative adjudication matters reflects its
commitment to use the administrative process to address
difficult areas of competition policy.’

: n. .
To be sure, former Chairmen “itofsky and Muris have
e, pressed reseryatigns about the Commission litigating
erger cases in art  where the merger does not involve any
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courts. In Oracle, for e;ample, the decision was issued about
two months after the t}ial record closed.

Mow the ne, t Guesfion is what happens when there’s an
appeal to the Cpmmisgion? Well, the Commission has taken
the unprecederted step in these interim rules of putting a
governor on itsqlf. I kn¢w of no federal district judge who has
ever done that.







COMMISSIONER ROSCH: Well, first of all, if one views a
challenge to the first transaction in Ovation as a challenge to
a conglomerate merger, that doesn’t break new ground. There
is Supreme Court precedent for that, and that precedent has
never been overruled. To be sure, since the Mon»2 orizontal
Merger Quidelines were issued, conglomerate merger policy
has been in some disarray to say the very least.

ANTITRUST: Not to mention in £urope.

COMMISSIONER ROSCH: T’ll get to £urope in a minute.
That said, I must mention that Tom Leary has recognized



crisis long enough to draw any firm conclusions about it. gut
I've made some remarks about this subject, that is to say
what the implications are of the current economic crisis for

the Commission’s mission.

And so let me just share a couple of thoughts that have
occurred to me, again emphasizing that they’re crystal ball-

type thoughts. The first thought is that orthodo,
Chicago School economic tenets are at great risk
the notions that markets are pretty much perfect’
fect markets correct themselves very cuickly’ thy
people are rational.

Those are fundamental tenets that undergird
Chicago School economics, and I think they’ve |

into cuestion by the current economic crisis. Anq that may

cause us to be much more modest in our claims 4
those tenets, particularly when we speak about th
as we have in the past.

Second, with respect to antitrust specifically, it rhay be tha

antitrust enforcement will be at least as vigorous as
in the past. There’s a strong argument for that. A
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ANTITRUST: Consumers are not always well represented.

COMMISSIONER ROSCH: I just draw on my own e, peri-
ence. AAIL, (od bless them, invited me to air my contiover-
sial views to a group of plaintiffs’ lawyers about a montlf ago.
There are statistics that would suggest 'm wrong. So | may
be wrong about this. gut I am convinced that the Sugjreme
Court and the Antitrust Division should not be fashi¢ning
substantive antitrust principles based upon their copcern

about the abuses in private antitrust cases.

ANTITRUST: They shouldn’t take it into account at all

COMMISSIONER ROSCH: I don’t think they should. What
happens is that by shrinking substantive antitrust prindiples,

which we've seen in Credit Suisse and Trinko for e,
of a concern about private litigation, that can slg
public enforcement and it can hobble public enf
well. I don’t think that’s a sound way to addre
about private treble class action abuses. Rathef
much sounder way is for the Supreme Court
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of economics, as a matter of consumer welfare, if there’s a
price scueeze by a regulated monopoly.

ANTITRUST: You saw it all going in the same direction?

COMMISSIONER ROSCH: So I saw it all going in the same
direction. And I think perhaps the acid test will be what
happens with respect to package pricing, loyalty rebates, etc.,
because the Supreme Court is likely to take those up, and
what the Antitrust Division says about those will be very
interesting at this point. gut my feeling is that those practices
involve mi,ed cuestions of law and policy in the same sense
that IinkLi]|e involved such a mi,.

Onlike the practice in linkLing, however, the law and pol-

icy implicaged by those practices
some real efils stemming from ¢
see some b¢nefits stemming fro
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ANTITRUST: What do you see happering in resale price
maintenance in the aftermath of the Supreme Court’s Leegin
decision, whether in terms of what Congress should do or
what you think the FT'C should do? Is the Commission look-
ing for a case in which to e;amine vertical price restraints
under some form of the rule ¢f reason, whether it’s a full rule
of reason analysis, or applyinf some sort of presumptions as
the Supreme Court suggested in Leegin?

COMMISSIONER ROSCH: Fifst of all, my view is that Leegin

should not be legislated out of e,
wait and see what Leegin’s progg]
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cerns over these theories are compounded by the fact that
what we do in the Jnited States gets watched intensely, and
that there’s a sort of lowest common denominator at work
in which whatever we do that’s aggressive or creative gets
adopted by others as a baseline for what is acceptable or
mainstream. It must be okay because even the 3.S. agencies
are doing it. So other countries might decide, why don’t we
adopt a legal standard that says that certain conduct is unlaw-
ful because we find it’s “unfair, or that a merger is unlawful
even though it not horizontal or vertical and doesn’t change
market structure in any way. Do you think a Commissioner’s
decision making on domestic policy issues should factor in
how the theory may play out abroad?

COMMISSIONER ROSCH: I'm tempted to leave this matter
to zill , ovacic because he’s the e, pert on international con-
vergence and comity.

I would say, however, that conferns about harmonization
and convergence, etc., ought to play a role in our decision
making. zut it’s a very minor role. [We're obliged to enforce the
laws of the Tnited States, not Artifeg' org 2 of the £uropean
Treaty. So I don’t think that the t}il should wag the dog, the
tail in this case being harmonizatjon and convergence.

where you can identify the country that has the greatest
interest, but when the rubber really meets the road and there’s
a practice in which all countries claim that they have an
interest, comity will only occur because of the sufferance of
a country rather than because of a rule that recuires that
country to defer to another country.

ANTITRUST: I think most businesses understand that reali-
ty, that true convergence is not going to happen. And some
probably would say they wouldn’t want it, because the con-
vergence might be in a direction that they wouldn’t like.

COMMISSIONER ROSCH: The third observation I would
make is that I don’t think it’s productive for people to throw
bricks at each other on either side of the Atlantic. It just
alienates those who are obliged to enforce the law on the
receiving end. We have far too much to learn from each
other to allow that kind of friction to e,ist. And that is not
in the interest of the business communify either.

ANTITRUST: What changes in antitrust policy do you see in
the new Administration, and what would you like to see?

My view in that respect is rei
tions. First of all, I think convergd
stantive convergence is impossibl
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t in the immediate future.

And I think that businesses over here ought to be told that.
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