
 

The views stated here are my own and do not necessarily reflect the views of the1

Commission or other Commissioners.  I am grateful to my attorney advisor Kyle Andeer for his
invaluable assistance in preparing this paper.  
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when the burden of production has shifted to the respondent.   Thus, the Commission’s direct18

evidence of competitive effects may be offered not only to prove that ultimate issue but to define

the relevant markets – i.e. the markets in which the merger is likely to result in the exercise of

market power. 

All of this is not to say that the agencies can eschew market definition altogether.  For

example, as the Seventh Circuit held in a Sherman Act case, the plaintiff must at least identify

the “rough contours” of the relevant markets.   That makes sense.  It is implausible to argue (or19

conclude) that a merger is likely to have competitive effects without describing at least roughly

those who are likely to be adversely affected by it.  But I would contend that the proof of

relevant markets can be defined by direct  proof of likely competitive effects.  I have described

this as “backing into” the market definition.   Others have described the competitive effects20

evidence and the market definition evidence as “two sides of the same coin.”   Both mean the21

same thing to me: the relevant markets need not be defined in the order or in the fashion set forth

the Merger Guidelines.22

I also think a focus on competitive effects is an easier story for the government to tell and
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agencies intend to prove the merit of their merger challenges primarily through direct evidence

of competitive effects rather than in the fashion described in Section 1 it is arguably a big

mistake for them to rely on critical loss analysis as a major part of their case.  This is not to say

that such an analysis has no value at all.  It can support more direct evidence of competitive

effects.  But I don’t believe it can or should be a substitute for such evidence in most cases. 

Price elasticity analyses and natural experiments are another matter.  If properly and

simply explained by an economist who is a good teacher and an experienced and attractive

witness, they can be used very effectively to help tell the agencies’ story.  For example, where

the merging parties enjoy prices that are substantially above the prices of other players selling

similar products or services, and either entry has not occurred or the entry that has occurred has

not materially eroded the prices of the merging parties, a compelling competitive effects story

can be told.  Most economists, however well prepared, will not have the industry experience to

serve as the primary “storytellers.”  However, they can play an important complementary role

and reinforce the testimony of those witnesses by presenting data respecting prices, entry,

diversion and/or price erosion.

A note of caution about such analyses and experiments should be sounded.  They must be

“well-controlled” so as to eliminate or at least minimize the possibility of other explanatory

variables.  As I say, an experienced and attractive economist who is a good teacher can be a

significant contributor to the story line.  How
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B. Case Presentation: A Modest Proposal

The overriding consideration for non-economic evidence is the same as it is for economic

evidence: does it  tell the agencies’ story effectively?  In terms of the order of proof, I have

already indicated that my bias is that the burden in that respect be carried primarily by the non-

economic evidence.  The economic evidence may be importan 0.00 0.00000 1.00031m.rD
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Oracle, 331 F.Supp. 2d at 1131 (“[]he issue is not what solutions the customers26

would like or prefer for their data processing needs; the issue is what they could do in the event
of an anticompetitive price increase by a post-merger Oracle.  Although these witnesses
speculated on that subject, their speculation was not backed up by serious analysis that they had
themselves performed or evidence they presented.  There was little, if any, testimony by these
witnesses about what they would or could do o
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discussion about what constitutes effective trial strategy in a merger case, whether the theory be

one of unilateral effects or coordinated effects.  Courts do not decide these cases in a vacuum,

especially if it is a high profile merger and the trial is lengthy.  They read the papers, watch

television and surf the net the way the rest of us do.  It is important that they not get the

impression that the case they are deciding is either a slam dunk or a lost cause.  The merging

parties and their public relations people spend a lot of money making sure that a case of this kind

is fairly reported.  Part of the agencies’ job during trial is to try to make sure that that reporting is

fair and balance.  It certainly helps if that effort is amusing too.  Frankly, I'm not very good at

that.  Dan Wall and Joseph L. Alioto are masters at it.  They would stroll out of the courtroom

each day and tell the media in colloquial terms what had just happened and what it meant.  I

don’t know how much it helped (although they both won).  But it sure didn’t hurt.


