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I. 
 

A s some critics have noted, 1  the White House’ s propos a l to establ i s h a new 

Consume r Financ i a l Protec t i o n Agency (CFPA) s eems to be based – at least in part – on 

behavi o r a l economi c s theory .  Consequ e n t l y, I’d like to briefl y discus s my own views 

about that theory.  I have five  observat i o n s in this regard. 

First, insofar as antitrus t is concerne d, behaviora l ec onomi c s is relati v e l y new.  

                                                 
�  The views stated here are my own and do not necessarily refl e c t the views of the 
Commis s i o n or other Commis s i o n e r s .  I am grat ef u l to my attorn e y adviso r s, Amanda 
Reeves and Beth Delane y, for their invalu a b l e assista n c e prepari n g this paper.  I 
present e d Part I and Part II of  these rema rks at the Confer e n c e ’ s mornin g and aftern o o n 
session s, respecti v e l y .     
1   See, e.g., Richard A. Posner, “Treating Financ i a l Consume r s as Consent i n g Adults,” 
T HE W ALL S TRE E T J OURNAL  (July 22, 2009) (“The plan of the new agency reveals the 
influe n c e of ‘behav i or a l economi c s,’ which teache s that people, even when fully 
informe d often screw up becaus e of vari ou s cogni t i v e limit a t i o n s . ” ) ; Simon Johns o n, 
“The Dark Side of Behavior a l Economi c s,” The New Republic (July 29, 2009), available 
at http://w w w . t n r . c o m/ b l o g / t h e - p l a n k / t h e- d a r k- s i d e- b e h a v i o r a l- e c o n o mi c s . 

 

Federal Trade Commission 





 3

not serious l y questio n e d .  I date the Chica



 4

“weal t h- ma x i mi z i n g self- i n t e re s t,” but which we pursue anyway.  I am intrigu e d by the 

prospec t of incorpo r a t i n g these insigh t s into  the Co mmission’s appro a c h to antit r u st and 

consume r protec t i o n law.        

Second, behavio r a l economi c s has been describ e d as having more relevan c e on 

the buy side – that is to say, in analyzing consume r behavi o r – than on the sell side. 7   For 

examp l e, Georg e Akerl of and Rober t Shill er ’ s rece n t New York Times bestsel l e r Animal 

Sprits, 
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the Supre me Court,
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subsequently found that the Federal Trade Commiss i o n Act 1 4  was not made “‘for the 

prote ct i o n of exper t s, but for the publi c – the vast multi t u d e which incl u d es the ignor an t, 

the unthink i n g and the credulo u s . ’ ” 1 5   The FTC, however, rejected that standar d when it 

issued its Decept i o n Stateme n t in 1983, “a consume r acting reason a b l y under the 

circums t a n c e s . ” 1 6    

As far as I am concern e d, there is good reason for that change.  On the one hand, 

as Profe s s o r Meier has obser v e d, there are cer tai n circums t a n c e s in which consume r s are 

prison e r s of circums t a n c e s .  That may be true, for exampl e, when consume r s are asked to 

choose betwee n a curren t produc t or servic e a nd an alterna t i v e produc t or service that 

may be more attrac t i v e over the long run.  It ma y also be true when there is an asymme t r y 

of infor ma t i o n respect i n g a pr oduc t or the terms of an offe ring as between sellers and 

buyers.  That arguably happens most often when a produc t is compli c a t e d (think of 

persona l comput e r s ) or when the terms of an offerin g are complex (think of financi a l 

deriva t i v e s ) .  Or, as the Commis s i o n noted  in our 1983 Decepti o n Stateme n t, there ma y 

be certain especially vulne ra b l e classes of consume r s who ca nnot help themsel v e s . 1 7   

Childre n, the elderly, and the di sable d come to mind.  When those circum s t a n c e s exist, I 

think that consume r s deserv e protec t i o n – a nd indeed the protect i o n they receive should 

be beefed up. 

                                                 
14   15 U.S.C. § 41 et seq. 
15   Charles of the Ritz Distributors Corp. v. FTC, 143 F.2d 676, 679 (2d Cir. 1944), 
quotin g Florence Mfg. Co. v. J.C. Dowd & Co., 178 F. 73, 75 (2d Cir. 1910). 
16   FTC Stateme n t on Dec ept i o n (“Dece p t i o n Stateme n t ” ), appende d to Cliffdale 
Associates, Inc., 103 F.T.C. 110 (1984), available at 
http://www.ftc.gov/bcp/po l i c y s t mt / a d - d e c e p t . h t m .  
1 7   Id. (“When repres e n t a t i o n s or sales practi c e s are target e d to a specif i c audie n c e, such 
as child r e n, the elder l y, or the termi n a l l y ill,  the Commi s s i o n deter mi n e s the effec t of the 
practice on a reasonab l e me mber of that group”). 
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On the other hand, as Professo r Meier has also observed, there may be some 

circums t a n c e s when consume r s si mp ly do not take  the time or make the effort needed to 

act rationa l l y .  Think, for example, of instan ces in which an asymmetry of information 

(or underst a n d i n g ) between sellers and buyers ex ists only because consume r s are slothfu l 

or are otherw i s e willfu l l y “ignor a nt, unthin k i n g, or credul o u s. ”  In those circu ms t a n c e s, I 

am not at all sure that consume r s are de serv i n g of protec t i o n by the govern me n t (or 

anyone else).  

Fourth, that is a good segue into whether irrati o n a l i t y just exists on the buy side. 

There are argume n t s why it may exist on the se
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Fifth and finall y, althoug h I think there is  a very good case to be made for more 

robust consume r prote c t i o n, I worry about wh ethe r behavi o r a l econo mi c s will leave us 

without an “organiz i n g principl e ” or, to put it differe n t l y, a default theory.  Say what you 

will about the Chicag o School .  However, it  did provide those of us in public law 

enforce me n t with an excelle n t theore t i c a l framew o r k upon which we could fall back in 

making our decisi o n s .  I am concer n e d that we  may be left with nothing so comforting if 

we simply posit that seller s or buyers act ir rationally.  Perhaps, t hough, that result can be 

avoided by replaci n g that theore t i c a l frame w o r k with a series of practica l question s that 

we should ask before proceedi n g — a s, for exam pl e, whethe r there is informa t i o n a l or 

underst a n d i n g asymme t r y ; whether that as ymme t r y is beyond the control of the 

individ u a l s involve d ; whet he r there is indeed an agency proble m.   

I can give you two such example s of possibl e doctri n a l modifi c a t i o n s on the 

antitrus t side that reflect such  a framewor k .  First, as I suggeste d last June at the Bates 

White Antitrus t Conferen c e, one way to inject  more of a conside r a t i o n of the parties ’ 

action s (as opposed to theoret i c a l assump t i o n s about their action s ) is by applyin g a 

structu r e d rule of reason an alys i s in Sherma n Act Section 1 and 2 conduct cases.  There 

are two essenti a l ingred i e n t s of the analysi s .  The first ingr e d i e n t is proof of a practice 

which, conside r e d in cont ex t, is “inher e n t l y su spec t ” under the antitr u s t laws becaus e it is 

likely to advers e l y impac t consu me r welfa r e .  The second ingredient is an analysis of the 

efficie n c i e s stemmi n g fr om the conduct .  By  engaging in a fact-boun d analysis of the 

condu c t and its antic o mp e t i t i v e e ffect rather than, as the Ch icago School would have it, 

assumi n g that certai n condu c t is inhere n t l y  pro-co mpe t i t i ve, I believe the Commis s i o n 
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could incorp o r a t e insigh t s from the behav i o r a l econo mi c s litera t u re in a way that would 

still put firms on notice of the type 
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to do that.  And it is still anothe r thing to say that such agency should repl ac e an existin g 

agency like the Federal Trade Commi ss i o n (FTC ) which did the best with the resour c e s it 

had to prote c t consu me r s from the finan c i a l cris is that we recently experien c e d .  I have no 

proble m with the first propos a l . I have grav e doubts about the second.  And, as I have 

told the releva n t elect e d repr e se n t a t i v e s on the Hill, I think the third is bad public policy . 

As matter s now stand, I have four f undame n t a l concer n s about the propos e d 

legisl a t i o n now pendin g in the Senate .  First and fore mos t, this propos e d bill (as well as 

the Admi ni s t r a t i o n ’ s propos a l and the legis l at i o n initi a l l y drafte d by the House) appear s 

to assume that, like some other agenci e s  whose consume r protec t i o n law enforc e me n t 

autho ri t y is trans fe r r e d to the new agenc y, the FTC faile d to perfo r m adequ a t e l y its 

consume r protec t i o n functi o n s during the re cen t finan c i a l crisi s .  That assu mpt i o n is 

funda me n t a l l y errone o u s.  You will notice that I stres se d the words “some other 

agencie s ” when discuss i n g the propose d transf e r of authori t y (as well as personn e l and 

resources) to the new agency.  The proposal was based on politi c a l co nsiderations, not the 

merits .  That is appare n t from the fact that no transfer of authorit y, personnel or functions 

of the Securiti e s & Exchange Commissi o n was pr oposed.  If any agency was asleep at the 

switch before the recent financ i a l crisis, it was the SEC. 

By contras t, before the financi a l crisis arose in the Fall of 2007, the FTC worked 

vigoro u s l y to protect consume r s in the financ i a l marke t p l a c e .  For ex amp l e, with respe c t 

to mortga g e s, the FTC initia t e d its fight agai ns t decep t i v e subpr i me lendi ng and servic i n g 

practic e s in 1998, when it filed its case alleging that Capita l City Mortgage had taken 

advant a g e of Africa n Americ a n consume r s .  Since then, the FTC has brough t many 

action s focuse d on the mortga g e lendin g indust r y,  with partic u l a r atte ntion to entities in 
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the subprim e market, allegin g that mortgag e lenders and servicer s engaged in unfair or 

decepti v e acts and practic e s .  Through thes e cases, the FTC has returne d hundre d s of 

milli o n s of dollar s to consu me r s . 1 8   I am not unmi ndf u l of the distinction that Eric Stein 

drew between ex post law enforcement activities and ex ante a c t i vi t y, and there is much 

in what he said about that distin c t i o n .  But the FTC engaged in much ex ante a s well.  For 

exampl e, it conven e d a May 2006 works h o p on altern a t i v e mortga g e produc t s 1 9  and 

engag e d in consu me r educa t i o n respe c t i n g th e perils of certain kinds of mortga g e s . 2 0   The 

FTC also has provide d advice and develop e d prototype mortgage disclosures for other 

federal regulat o r y agencie s, includin g  I might add, the Feder a l Reser v e . 2 1   The mortg a g e 

market is only one of the areas of the fina n c i a l marke t pl a c e in which the FTC has been 

active .  Other area s incl ude – to the exten t we have jurisdic t i o n – debt settleme n t and 

collec t i o n ; the market i n g of subpri m e credit cards ; payme n t syste ms (incl u d i n g remot e l y 

created checks); conducti n g research on, and dr afting, consumer disclosures for a variety 

                                                 
18   See generally H e a r i n g On Improv i n g Consume r Protecti o n s In Subprime Lending, 
Before the Befor e the Subco m mi t t e e On Inter s t a t e Commer c e, Trade, and Touris m of the 
Commit t e e On Commer c e, Scienc e, and Transportation, United  States Senate (Apr. 29, 
2008).  
19   See “Protect i n g Consume r s in the New Mortgag e Marketp l a c e,” May 24, 2006, 
available at www. ftc.gov/bcp/workshops/mortgage/index.shtml . 
20   See, e.g., “Home Equity Loans: Borrowe r s Beware,” “High-Ra t e, High-Fee Loans,” 
and “Reverse Mortga ge s: Get the Facts Befo re Cashin g In On Your Home’s Equity,” 
available at www. ftc.gov/bcp/conline/ed c a ms / c r e d i t / c o n i n f o . h t m . 
21   See, e.g., Federal Trade Commissi o n Staff Comment to Jennife r J. Johnson, Secretar y, 
Board of Governo r s of the Federal Rese rv e Board System, Regard i n g Propos e d 
Illust r a t i o n s of Consume r Informa t i o n for Subpri me Mortga g e Lendin g (Nov. 2007), 
(comme n t to the OCC; the Federa l Reserv e Board; the FDIC; the OTS; and the NCUA), 
available at www. ftc.gov/opa/2007/11/mortgage.shtm ; Federa l Trade Commis s i o n 
Comment Before the Board of Governo r s of  the Federal Reserv e System, Docket No. 
OP-1253: Unfair and Deceptiv e Practice s in the Mortga g e Lendin g Market, Alterna t i v e 
Mortg a g e Produ c t s, and Infor me d Consu me r Choic e in the Mortg a g e Marke t pl a c e (Sept . 
2006), available at www.ftc.gov/opa/2006/09/fyi0661.shtm . 
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of product s with financi a l compon e n t s ; 2 2  the protect i o n and use of credit scores and 

educati n g consume r s about their import a n c e ; and pay day loans – to name just some of 

the areas. 

The credi t for those consu me r prote c t i o n activities must largely be given to our 

staff and mo re specific a l l y to Peggy Twohig, whom Eric entic e d over to Treas u r y .  But 

there are still a number of supers t a r s at th e FTC’s Bureau of Consumer Protection, as 

well as the Bureau of Economi c s .  And they are perfect l y capabl e of conducti n g research, 

and based on the results of that researc h (or,  insofar as their infor mation is proprietary, 

based on their indepe n d e n t judgme n t ), a dvisin g other agenci e s about consume r 

discl o s ur e s . 

Second, the current draft of the legisla t i on proposed by the Senate could be read 

to preve nt the FTC from adequ a t el y enfor c i n g even Sectio n 5, which is its core consume r 

protect i o n law enforce m e n t stat ut e .  For exampl e, althoug h th e Senate proposal purports 

to except from transfer to the new agency the FTC’s enforceme n t authorit y under Section 

5, 23  it also transfe r s to the CFPA exclus i v e l y “all consume r protect i o n functio n s of the 

Federa l Trade Commis s i o n,” 24  which are broadly define d to include all “resear c h, 

                                                 
22   The Commiss i o n has a long hi stor y of conduc t i n g empiri c a l tests of the effica c y of 
disclos u r e s in a wide variety of commerc i a l contex t s .  For example, the FTC staff 
released a study showing that broker compensa t i o n disclo s u r e s that the Depart me n t of 
Housin g and Urban Develo p me n t had propos e d  confus e d consume r s, leading many of 
them to choose loans that were more expensiv e .  See Federal Trade Commis s i o n, Bureau 
of Economi c s Staff Report, The Effect of Mortgage Broker Compensation Disclosures on 
Consumers and Competition:  A Controlled Experiment ( F e b r u a r y 2004).  Another 
exampl e is semi na l empiri c a l resear c h  conducte d by FTC staff on rent-to-o w n 
transactions, including evaluating co nsume r disclo s u r e requir e me n t s . See Federa l Trade 
Commissi o n, Bureau of Economic s Staff Report, Survey of Rent-to-Own Customers 
(April 2000). 
23   Section 1061(b) ( 5 ) ( C ) ( i i ) .   
24   Section 1061(b)(5)(A).  
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rulema k i n g, issuanc e of orders or guidanc e,  supervis i o n, examinat i o n and enforce me n t 

activi t i e s, powers and duties re lating to the provision of c onsume r financ i a l produc t s or 

servic e s . ” 2 5   At a mini mu m, the languag e of the proposed legislation could be read to 

preve n t the Commi s s i o n from c onduc t i n g resear c h or issuin g guidanc e under Section 5 of 

the FTC Act, as well as the enumer a t e d consume r laws and other areas where the 

Commissi o n has traditio n a l l y conducte d re search, provided business guidance, and 

marsh a l e d consu me r educa t i o n effor t s . 

Profes s o r Barkow ’ s wise admoni t i o n th at agenc y “capt ur e ” shoul d be avoid e d 

can’t be used as an excuse for the propose d tr ansf e r as it relates to  the FTC either.  To 

begin with, while she is correc t  that agenc y “capt u r e ” is a su bsta n t i a l potent i a l proble m, 

my person a l view is that that proble m can’t be solved by any agency design becaus e no 

design can be expected to be perfect.  The be st defens e against agency “captu r e ” is an 

experienced professional staff dedicat e d to the consume r pr otec t i o n missio n .  That said, 

the institutional structure of the FTC is about  as close to meeting the criter i a that she 

identi f i e d for avoidi n g agency “captu r e ” as any agency I’ve seen in Washin g t o n .   

Specifi c a l l y, the FTC meets each and ever y one of her criteria for avoiding 

agenc y “capt u r e . ”  Impor t a nt l y, it is an i ndep e n de n t agenc y:  in fact, I recall sever a l 

instanc e s in the early 1970s when the FTC’s chair me n wrote lette r s to Cabin e t me mb e r s 

who were trying to influenc e the Commissi o n ’ s prosec u t o r i a l decisi o n s, remi ndi n g them 

that the FTC was an independ e n t agency and would make its decisio n s accordi n g l y .  The 

FTC is also a bipart i sa n agency – curren tl y comp osed of a Democrat, two Republic a n s 

and an Independ e n t .  Professor Barkow said  it took 20 months for Presi d ent Clint o n and 

                                                 
25   Section 1061(a)( 1) . 
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broad spectr u m of arguab l y “finan c i a l ” sc ams practi c e d by individ u a l s and firms not 

norma ll y consid e r e d as financi a l instit u t i o n s . 2 6  

Fourth, the propose d Senate bill could be read to hinder the ro le the Congre s s has 

heretof o r e given the FTC in vigorou s l y challe nging violations of the Equal Opportunity 

Act, the Fair Credit Report i n g Act, the Fair Debt Collec t i o n Practi c e s  Act, the Truth in 

Lending Act, the Home Ownersh i p and Equity  Protection Act, the Electronic Funds 

Transfer Act, and the Gramm- Le a c h- B l i l e y Ac t.  To the extent the FTC retain s any 

author i t y at all to enforc e those statut e s, it could appare n t l y do so only after first 

recomme n d i n g that the new agency initia t e an enfor c e me n t proce e di n g itsel f, and 

initia t i n g an enforc e me n t proce e di n g only afte r the new agency does not do so within 

four months of receiv i n g the recomm e n d a t i o ns .  It goes without saying that with respec t 

to cases invol v i n g fraud, where immed i a t e act ion is needed to stop consumer injury and 

freeze asse ts for consum e r redr es s, that wa itin g period would severe l y impair the FTC’s 

effect i v e n e ss . 

The final version of the consume r fi nanc i a l protec t i o n legisl a t i o n voted out by the 

House late last fall tackle d and addres s e d each  of these conc er n s, and I will be eterna l l y 

gratef u l to Chairma n Frank for that.  The ma rk up of the Senate version of the propose d 

legisl a t i o n is ongoin g, and what will happen to it  is anyone’s guess, particula r l y now that 

                                                 
26  Sectio n 1002 (5) define s “consu me r financ i a l produ c t or servic e ” as “any financ i a l 
product or service to be used by a consume r primar i l y for persona l, family, or househo l d 
purpose s . ”  Section 1002 (14) defines “fin an c i a l produc t or service ” as meaning “any 
product or service that, directl y or indirec t l y, results from or is related to engaging in 1 or 
more financia l activiti e s . ” Section 1002 (13)(O), in turn, includes within the definition of  
“financial activity,” “engaging in any other ac tivi t y that the CFPA de fine s, by rule, as a 
financ i a l activi t y . . . .” 
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Senator Dodd has announced he will not stand for re-ele c t i o n .  But I am hopefu l that 

progres s can be made on that fr ont as well to alter the proposal  to best protec t consume r s . 


