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Introduction

Senator McG&ill and members of the Committegrh Alice SakeHrdy, Assistant
Director in the Division of Finarial Practice at the Ederl Trade Commissin (“FTC” or
“Commissbn”).! | appreiate theopportunityto appeabefre you today and the Commission
thanks this Committee for its interest in the wioiof the HC to protect consumgifrom
deception and abusein the sde of debt relief services.

The Commission has a long histarfyprotet¢ing consumers ofifiancial poducts and
service offaed byentities within the agncys jurisdiction. Wth Americans continuing to fel
the efeds of the eonomic downturn, the Commission has stepped up its efforts to stop
fraudulent finan@l schems that exphit consumers whora paticularly vulnerdle as aesult of
finandal distress?

Stopping deeptive debtelief practices is one of our higest consumegprotedion
priorities. Providers of de relief sevices purport to help peopleho canot paytheir debts by
negotiating onthar behdf with aeditors. Debt sttlement companies, for examgde, maket their
ability to dramaticly redu@ consumes’ debts, often bymakingclaims to redue debt by
specific and substantial amounts, such as “save 40 to 60 percent off your credit card debt.” In
manyinstances,@nsumers pakiundreds othousands of dollars fahese sefices but gt

nothing in reurn.

! The views expressed in this statementrepresent the views of the Commisdon. My oral

presentation and responses to any questions you may have are my own, however, and do not necessarily
reflect the views o the Commissionor any Commissiorer.

2 Sincethe beghning of 2009, the FTC has broughmore than 4 casesto fop scans that

prey onconsumers sifering from the financial downturn. Se , & ., PressRelease FTC, FTC Ck

Dw rofA rtists Woa g tJb essAmerica (Feb. 17, 2010),a alh ea
www.ftc.gov/opa/2010/02/bottomdollar.sitm; PressRelease FTC, FTC Ca 8D own on Sa mme
Tyig i eAdr @8 Otk B cDw bun(July 1, 2009), & alh ea&

www.ftc.gov/opa/2009/07/shortchange.shtm.



The HC utilizes its four principal tools to protect consusnef debt reef sewices: law
enforcemant, rulemaking consumer @ucation eforts, and eseach and policydevelopment. To
halt decetive and abusiveradices and @turn moneyo victimized consumes, the Commissin
has brougt 23 lawsuits in the last seveaas a@inst crelit counselingirms, debt settlement
service, and debt rgptiators® These ases hee helpé over 500,000ansumers haned by
decetive and abusiveradices? The Commission continues to activelyestigde debt réef
companies ad pursue ggressive aforcement in this arenaAs the Commissin’s law
enforcemant experiencénas shown, victims of thesehsenes ofte end upm e in debt than
when theybegan. Espeally in these difficilt economic times, when so maognsumersra
strugling to ke@ their heds above \ater, this is unaccepkde.

Overthe past deade, thedCommesion and state emfcas havebroudt a combined 259
casea to stop deceptivend abusive piaices bydebt rdéief providess that have tgeted
consumers in finacial distress. Dspite these sustainetfats, consumeramplaints continued
to increae as did probteatic advetising and telemaketing of these swices. To strentipen the
agencys ability to stop deception andbase in the provision of delelref sevices, the
Commssion proposed amendnis to the Telem&eting Sales Rule (“TSR”). © duly 29, 2010,

after athorough and careful review of the rulemaking record, the Commission announced its

3 A list of the Commission’s law enforcement adions egainst debt relief companies is

attached as Appendix A.

4 In addtion to consuners who lostmoney to fraudulentdelt relief companies millions of
consumers have been harassed by automated robocalls pitching sevices in violation of the Do Not Call
provisions ofthe Telemarkeing Sales Rule. The Commission has clargedcompanies emgagng in these
robocalls with violations o the Rule. Se eg., FTCv AsaPac Teen ,Inc, No. 10C3168 (N.D. Ill.,
preliminary injundion issued Junel17,2010) F Cv.J® Ac eleraed rvs. lo ., No. 09-CV-2021
(M.D. Fla., preliminary injunction issued Dec. 31,2009) & .Eao.Rlief€Eck.,C ,No.
09-CV-3347 (N.D. Ga., peliminary injunction isswed Dec. 17, 2009).
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Ten akd gSalR ubk F halRuk 75 Fal. Reg. 48458 A



88 16931693r, the privacy provisions of the Gramm-Leach-Bliley Act, 15 U.S.C. 88 68016809;and the
Omnibus Appropriations Act of 2009, Pub. L. No. 111-8, § 626, 123 Stat. 524 (Mar. 11, 2009).

10 The FTC Act exempts banks ard other cepository institutions ard bona fide nonprofits,

among others, from the Commission’s jurisdiction. 15 U.S.C. 88 44, 45(a)(2). These exemptions gply
to the FTC’s jurisdiction under the Telemarketing Act and the TSR as well.

1 Se ,q ., FTC, PressRelease Fd @ | and StateA ga ¢ 6T ag & Mot gage-k ok 08 B
Re @ nd Loan Modifia tion Sa ms (July 15, 2009), &« alh ea
www.ftc.govopa/2009/07/loaniesshtm (announcing sweeptargetng mortgage assstance relef scams,
includingF Cv.U® eclsueB iefCo p, No. SACV09-768 JVS (MGX) (C.D. Cal., final order
March 11, 2010) (State of Misuri, State of California,andFTC filed joint casealleging violations of
FTC Act and TSR agairst deferdants purporting to provide mortgage assstance relef srvices)) Press
Release FTC, FTC Announe “Ope ation Fale Chair ty LawEnfocen @& & e (May 20, 2009),
& alb ed www.ftc.gov/iopalR009/05/chaiityfraudshtm (including four cases



12 The Commission has addressed similar problems with respect to companies dfering to
reolve mnsumers’ mortgagedebts. The Commisson has @igaged h an aggessive, coodinated
enforcementinitiative o shut down companiesfalsdy claiming the aility to obtan mortgageloan
modificatons or other relief for consuners facing foreclosure. In the pastyearalone, the FTC has
brought 10 cases targeting foreclosule rescue andmortgagemodificaion frauds, with other matters under
active invesigation. In addition, state erforcenment agerties have lrought more than 200 cases agast
suchfirmsin recent yeass. Further, asdireced by Congress under the Omnibus Appropriations Act of
2009, Pub. L. No. 111-8, the Commission has initiated a rulemaking proceeding addressng the for-profit
companiesin thisindustry. Underthe proposd rule, companiescould notrecave paynentuntil they
have obtained for the



" FTCVAme Dbt hg No. PIM 03-3317 (D. Md., final order May 17, 2006).

16 Se PressRelese FTC,F C'sAmeriDeb v sutB bved Alms t$13 Millia



. violations of the TSR's provisions thet require certain disdosures and prohibit
misrepresentations as Well as the requirements of the TSRs Do Not Cdl
provisions 2°

In addition, over the & severbyeass, in response to abssuch as thesthe RS has

challengd a numbeof pumportedlynonprofit CCAs — both througmBrcement of &isting
statutes and netax code provisions — resulting in trevocdion, or procedings to revoke, the
nonprofit status of 41 CCAS. In addition, state authorities haveudt at least 21 ces
against CCAs wunder their own datutes and rules.

B. Debt Settlement Services

Debt sttlement companies purport to dotain from consumers unsecured aeditors lump

sum settlements for sigicantly less than the full outstanditglane of theconsumerstebts.
Unlike a tralitional DMP, he gal of adebt settlement plan is to enabite consumeto repy
only apartion of thetotal debt owed. Debt sttlement providers heavily market through Internet,

television, radio, and pit advertising The avertisements pically make taims about the

2 See FTC v. Leh n, No. 06-cv-61851-WJZ (S.D. Fla., final order May 5, 2008); Unitd
SawC e di Found. ofAm., No. CV 06-3654 ABC(VBKXx) (C.D. Cal., final order dune 16, 2006).

2 Eileen Ambrose Cd itFims StatusR® K ; RSSagt 1Db t Count oW ill Los
& -E mp 8d g BALTIMORESUN, May 16, 2006. To erhance he IRS's ahility to oversee CAs,
Congress amended the IRS Code in 2006, addng Section 501(q) to provide ecific digibility criteria for
CCAs seding tax-exempt status as vell as critera for retairing that stats. Se Pensbn Protecion Act of
2006, Pub. L. No. 109-280, § 1220 (Aug. 2006) (codfiedat26 U.S.C. 8 501(q)). Among other things,
Section 501€) of the IRS Code prohibits tax-exempt CCAs from refusing to provide credit counsling
services due to a consumer’s inability to pay or a consumer’s ineligibility or unwillin gnessto agree to
enroll in aDMP; charging more than “reasonable fees” for services; and, unless allowed by state law,
basing fees on a percentage of aclient’s debt, DM P payments, or savings from enrolling in aDMP. In
addition, as a esut of changes n the federal bankruptcy code, 158 nonprofit CCAs, including the lagest
entities, have been subjected to rigorous screening by the Department of Jugtice’s Exeaitive Office of the
U.S. Trustee. Finally, nonprofit credt counseing agencies nust comply with state laws in 49 states, most
of which specify particular fee imits.



companis supposed abilityo redue consumies’ debts to a fration of the full amount owsk
and then ecourae consumss to call a toll-fee numbefor more infomation?* Duringthe
calls, tdemarketers repeat and embdli shmany of theseclaims.

Most debt settlement companidgoge consumes hundrées, or eva thousands, of
dollars in upfront fes, in manyases with the entire mount of fee due within the first f&
months of enroliment and foee anydebts aresettled. An incrasingnumber of poviders
spread their fees over alonger period — for exampe, 12 to 18 morths— but consumers generally
still pay asubgantia portion of thefees kefore any of thar paymentsare used to pay down ther
debt. Most mnsumers drop out of theseprograms tkefore competion, and they typically forfeit
all of the moneyheypaid to the debt settlemerdrapany regardless of whethetheyreeived
any sdtlementsfrom teir creditors?®

Since 2004, the Conmission has krought nine actions against debt sttlement providers,
aleging tha they deceived consumers about key aspects o ther programs?* The defendants
misrepresentationsincuded daims tha:

. the providemwill, or is highlylikely to, obtain larg reductions in debt for

enrolles, @ , a50 parcent reduction o dimination of debt in 12 to 36 morths®

= Se ,q ., FTCvC onng No. SA CV 06-701 DOC (RNBx) (C.D. Cal., final order Oct.
2,2008);F Cv. B 8 vie ,hg No.CV-07-4087 (E.D.N.Y., final order Aug. 29, 2008); FTC v
Db tSeh ¢ No. 1:07-cv-00558-RPM (D. Colo., final order Apr. 11, 2008); FTCvd ble Fh.Se s .,
Inc, No. 02-6468 ABC (Ex) (C.D. Cal., final order Dec. 12, 2004).

= Ten akb@ gSalR uk F nalRuk 75 Fed Reg at 8471-72 (citing commenters).
24 Se Appendix A (items 2, 6, 11, 12, 13, 19, 20, 22, ard 23).
25 8eeg,FCv.B 6 tie ,hg No.CV-074087 E.D.N.Y.,find order Aug. 29,

2008); FTCvh noate Sg.Te h.,Ing No. CV04-0728 GAF JTLx (C.D. Cal., find order July 13,
2005).



. the providewill stop harassingalls flom debt collect@ as well asallection

lawsuits 2

. the providetas speal relaionships wih cralitors and is expert in inducing
creditors to

% Se,q ., FTCvD b tSeh ¢ No.1:07cv-00558RPM (D. Colo., fina order Apr. 11,

2008); FTC vB &B udgeF n.Se s ., Ing No.04-12326 WG4) (D. Mass,, fina order Mar. 28,
2005); F Cv.Jb leeFn 8rvs,ln ., No. 02-6468 ABC (Ex) (C.D. Cal., final order Dec. 12, 2004).

2 Se,q ., FTCvD b tSeh ¢ No.1:07cv-00558RPM (D. Colo., fina order Apr. 11,
2008); FTC vB €B udgd= n.Se g . Ing No. 04-12326 (WG4) (D. Mass. 2005). Some providers ae
alsomisrepresenting that their serviceis part of agovemnmentprogram through the useof such tems as
“govemmentbaiout” or “stimulus money.” Se ,g ., FTC vD omn antL a dsL LC, No. 1:10v-00997
(D.D.C., preliminary injunction issued July 8,2010)

2 Se eg., FTCv Db -Se, No. 1:07cv-00558RPM (D. Colo., fina order Apr. 11,
2008).

29 Se,qg ., FTCvh noate Sg.Te h,Ing No.CV04-0728 GAF JTLx (C.D. Cal, final
order duly 13, 2005).

% 8 e, e.g,FTCv. Conney , No. SA CV 06-701 DOC (RNBx) (C.D. Cal., final order Oct.
2,2008); F Cv.Jb leeFn 8rvs,lo ., No. 02-6468 ABC (Ex) (C.D. Cal., final order Dec. 12, 2004).

8 8eeg,Mim sba .AmericdD eb 8ttlemeh 8 tie ,lo ., No. 70-CV-10-4478
(Minn., 4" Dist., filed Feb. 18, 2010); | I nosvC kb rY ourD b t LLC, No. 2010CH-00167 (II. 7th
Cir., filed Feb. 10, 2010); PressRelease Colorado Attorney Generd, EeverlC sm p  es B ttle witht b

9



C. Debt Negotiation

Debt negtiation companies agssehat theycan obtan interest rée raductions or other
concessions from crditors to lower consumgrmonthlypayments. Such companiederi
marke debt negtiation services throdgso-c#led automatedrbbocdls.” Like debt settlement
companies, many debt negotiation providers charge significant ypfront fees and promisespecific
results, such asparticula interest rate eduction or mount of saving® In some cses, the
telemaketers of debt negtiation servicesafer to themselvessa“‘cad sewices” or a ‘customer
servicedepatment” duringcalls with consumerin order to mislead them into believitigat the
telemarketers are associated with the consumer’s credit card company.®

The F'C has broulgt nine actions agnst defadants alleopg deceptive dét negtiation
pradices® In eah casethe Commisien alleged that defndants (1)nisrepreented that they
could reduce consumers interest ppyments by specific percentages a minimumamounts

(2) falselypurported to beffiliated, or haveclose réationships, with consumers’exitors®® and

StatdJ ndeN & Db t-Managen e tand CH it Coung ing Rg ulations (Mar. 12, 2009), & alh ea
www.ago.state.co.us/press detail.cfmpresdD=957.html; Texas v. CSA-Credit Solutions of Am, Ino ., No.
09-000417 (Dist. Travis Cty, filed Mar. 26, 2009); Flor dav Bod , No. 2008-CA-002909 (Cir. Ct. 4th
Cir. Duval Cty, filed Mar. 5 2008).

%2 Se FTCv AsaPac Teen ,Inc, No.10C 3168 (N.D. Ill., preiminary injunction
issued June 17, 2010); F Cv.JRl Ac eleraed rvs.In ., No. 09-CV-2021 (M.D. Ha., preliminary
injunction issued Dec. 31, 2009); & .Ea.Rlief€ch . C ,No. 09-CV-3347 (N.D. Ga.,
preliminary injunction issued Dec. 17, 2009); FTC v2 145183 Onab ,h g No. 09-CV-7423 (N.D. Il.,
preliminary injunction issued Dec. 17, 2009); FTCvS & tP e sM gmt, No. 07- 0529 (N.D. IlIl., final
order May 15, 2009); FTCv Go p OneN €wok s Inc, No. 8:09-cv-352-T-26-MAP (M.D. Fla,, final
order March 19, 2009); FTCvD b tSoutonsh ¢ No. 060298 LR (W.D. Wash., find order June 18,
2007).

%3 Se cases cited 8 pa , note 32.

3 Se Appendix A (items 1, 3, 4,5, 7, 8, 9, 10, ard 14).

® Se cases cited s pa , note 32.

10



(3) violated the TSRs Do Not Cdl provisions, anorg other T) v

% Se cases cited 8 pa , note 32.

87 PressRelese FTC,F Clsse sFh R et bectCa m ersirC redtCa d eb
(July 29, 2010), avah bk at www.ftc.gov/opa/2010/07/tsr.shim. Commissoner Rosch dissented from
the Commission decision.

8 Comments were submitted by: 35 ndugry representatives, 10 indudry trade associations

andgroups, 26 consuner groups and legalservicesoffices six law enforrement organizatons, three
professors, two labor unions, the Uniform Law Commission, the Responsible Debt Relief Ingitute, the
Better Business Bureau,and 236 individual consuners. The pwlic comments are available &
www.ftc.gov/os/comments/tsrdebtrelief/index.shtm.

3 A transcipt of the forum is avaiable &
www.ftc.gov/bep/rulemaking/tsr/tsr-debtrelief/index.shtm. After the forum, Commission staff sen letters
to industry trade assod@tions ard individual deht relief providersthat had submitted public conmernts,
sdliciting follow-up information in connecion with certain isswesthat arseat the forum. The letters are
posted a www.ftc.gov/os/comments/tsrdebtrelief/index.shtm. Sixteen organizationsresponded and
provided data.

11



. prohibits anytelemaketeror sellerof debt réief sewices flom requsting or
reeiving payment until itproduces the promised seices ad provides proof
documentinghis fact to the consume

. mandatesartan additional disclosures andgbribits msrepreentations in the
telemaketing of debt réief sewices; and

. extends the agting protetions of the TSR tonbound debt def cdls, ie those
where consumers call a tdemarketer in responseto agenera media or direct mal
advertisement.*

Asto its sope, the Final Rule covers tdemarketers of for-profit debt relief services,
including aedit counskng, debt settlement, and debtguiation services. &aise the FC
Act exempts nonprofit entities from theeagys jurisdiction under that A¢cand the
Telemaketing Act incorporates the FTC Act exemgions, the TSR generally does rot gply to
such entities. Howeer, ompanies fsely claimingnonprofit status arsubject to both the FTC
Act and theTSR.

The Final Rule specifies thet fees for debt relief services mg na becollected until:

. the debt relief provider successiully renegotiates, sdtles, reduces, or otherwise

changes the 0 0.0000 TD (re)Tj 12.24d0000 TD (e)Tj 5.28.0000 5 TD (e)Tj 5.2800upt

0 Outbound alls to solicit the purchase of debt relief services are already subject to the
TSR.

12



result of the greament negtiated bythe debt rigef provider.

To ensurdghat debt rigef providers do not front-load thefiees if a consumehas arolled
multiple debts in one ¢ relief pogram, the hal Rule specifie how debt rgef providess may
collect the fee for each sttled debt. Hrst,theprovider's fee for asingle debt mug bein
proportion to the total fethat would be chged if dl of the debts had lem settled.
Alternatively, if theprovider bases its fee onthe pacentage of what the consumer saves & result
of udng its sevices, the pecentage charged must ke thesanefor each of the consume’s debts

Another nev provision of the fal Rule will allow debt relieEompanies to iire that
consumers saside theirdées ad saving for pgment to crditors in a “dediated acount.”

However, providers may only require adedicated account as long as five conditions ae md:

. thededicated account is mantained & an insured finandal institution;

. the consumer owns the funds (ncluding any interest accrued);

. the consumer can withdraw thefunds & any time without pendlty;

. the providerdoes not own orantrol or haveanyaffiliation with the compay

administeringhe acount, and

13
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welfare of our troops and public &ty personnkin a time of crisis.

The Commission encourag wide aculation of d of its educational reource and
makes bulk ords avdable free of dharge, includingshipping We povide FTC meterials to
stae attorneys general and other local law enforcement entities, consumer groups, and nonprofit
organizaions who in tum dstribute them directly to consumers. In addition, media outlets —
online, print, and bradcast — routinelgite our méerials and point to ourugjdancewhen
covering debt-related news staies.

VI.  Conclusion

The FHC appreiates theopportunityto describats work to protect@nsumers fsm
decetive and abusiveonduct in the méeting of debt réief sewvices. Stopping thearkders
of debt rdief sevices who peyon consumersatingfinandal hardship is amontihe FTC’s
highest priorities, and we W continue our agressive lav enforcanent and edwational

progams in this area
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13. B8 t, No. 1:07-cv00558-RPM (D. Colo., final orderpk. 11, 2008)debt

settlement)i www.ftc.gov/ogcasdist/0623140/index.shtm
14. @b ., No. CV06-0298 (W.D. Wash., final onddune 18, 2007)
(debt ngotiation), i www.ftc.gov/ogcasdist/0523002/0523002.shkm

15. E v.k



