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Chairman Klobuchar, Ranking Member Lee, and Members of the Subcommittee, thank
you for the opportunity to appear before you today. | am Edith Ramirez, Chairwoman of the
Federal Trade Commission, and | am pleased to testify on behalf of the Commission and discuss
some of our current competition enforcement activities.*

As the members of this Subcommittee know, competitive markets are the foundation of
our economy, and effective antitrust enforcement is essential for those markets to function well.
Vigorous competition promotes economic growth and overall consumer welfare by keeping
prices competitive, expanding output and the variety of choices available, and promoting
innovation.

. The FTC’s Competition Enforcement Work

The Commission seeks to promote and protect competition through an evidenced-based,
balanced approach to law enforcement. The FTC has jurisdiction over a wide swath of the
economy and focuses its enforcement efforts on sectors that most directly affect consumers, such
as health care, technology, and energy. The FTC continues to examine potentially
anticompetitive mergers and conduct that are likely to harm competition and consumers, and
takes action where appropriate.

One of the agency’s principal responsibilities is to prevent mergers that may substantially
lessen competition. Pre-merger filings under the Hart-Scott-Rodino Act continue to recover from
recessionary levels—indeed, FY 2012 saw twice as many filings as FY 2009.” Agency staff

reviews the filings, and a small number of the proposed mergers require additional investigation

! This written statement represents the views of the Federal Trade Commission. My oral presentation and responses
to questions are my own and do not necessarily reflect the views of the Commission or of any other Commissioner.
Commissioner Wright has voted to issue this Statement but takes no position with respect to enforcement actions or
other matters that occurred prior to his tenure as Commissioner.
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This testimony highlights these and other key Commission efforts to promote
competition in crucial health care, technology, and energy markets.

A. Promoting Competition in Health Care Markets

The rising cost of health care is a serious concern for most Americans. Health care
consolidation can threaten to undermine efforts to control these costs, and it is critical that the
Commission act to preserve and promote competition in health care markets. Competition
encourages market participants to deliver cost-effective, high-quality care and to pursue
innovation to further these goals.’

1. Stopping Anticompetitive Health Care Mergers

A number of FTC merger enforcement actions in the past several years have involved
companies in health care markets: hospitals, pharmacies, medical device and pharmaceutical
manufacturers, and other market participants.

In particular, the Commission has redoubled its efforts to prevent hospital mergers that
may leave insufficient local options for in-patient hospital services, leading to higher prices for

health care. In the last two years, the Commission has successfully prevented anticompetitive

nine months, FTC staff prosecuted both a preliminary injunction action and a trial on the merits, which is a
timeframe comparable to a fast-track litigation in federal district court.

® For a complete list of FTC enforcement actions relating to health care, see Overview of FTC Antitrust Actions in
Health Care Services and Products, available at http://www.ftc.gov/bc/healthcare/antitrust/hcupdate.pdf and
Overview of FTC Antitrust Actions in Pharmaceutical Services and Products, available at
http://www.ftc.gov/bc/healthcare/antitrust/rxupdate.pdf.



hospital mergers in Toledo, Ohio,*® and Rockford, Illinois,** as well as allegedly anticompetitive
mergers involving other types of health care facilities."

Additionally, in February, the Supreme Court unanimously ruled in favor of the
Commission, reviving the Commission’s challenge to a hospital merger resulting in an alleged
monopoly for inpatient services in the Albany, Georgia area. ** In so ruling, the Court accepted
the Commission’s argument that the state action doctrine did not exempt the acquisition from
antitrust scrutiny. It held that the Georgia legislature did not articulate a clear policy that hospital
authorities could eliminate competition through a hospital merger by merely conferring general
corporate powers on the local hospital authority. The administrative hearing will commence this
summer.**

In addition to mergers between competing hospitals, the Commission is also increasingly
concerned about the effect of combinations involving other health care providers. Much like
hospitals mergers, these transactions can lead to higher health care costs. In March 2013, the
Commission, along with the Idaho Attorney General, filed suit to prevent Idaho’s dominant

hospital system from raising health care costs through its acquisition of the state’s largest multi-

19 press Release, Citing Likely Anticompetitive Effects, FTC Requires ProMedica Health System to Divest St.
Luke's Hospital in Toledo, Ohio, Area (Mar. 28, 2012), available at
http://www.ftc.gov/opa/2012/03/promedica.shtm. An appeal of the Commission’s order is pending before the Sixth
Circuit.



specialty physician group.®® While the Commission has concerns about consolidation among
health care providers, we will not stand in the way of legitimate provider collaboration that will
reduce costs and improve the quality of care.

The Commission also continues to review mergers between pharmaceutical
manufacturers to prevent transactions or combinations that may allow companies to exercise
market power by raising prices on needed medications. For instance, in the last two years, the
Commission required divestitures to remedy competitive concerns stemming from eight
proposed mergers between drug makers, preserving competition in the sale of over 40 drugs.*

2. Combatting Efforts to Stifle Generic Competition

A top priority for the Commission over the past decade has been ending anticompetitive
“pay-for-delay” agreements: settlements of patent litigation in which a branded pharmaceutical
manufacturer pays the generic manufacturer to keep its competing product off the market for a
certain time. We of course are aware of Chairman Klobuchar, Senator Grassley and others’ bill
to address pay-for-delay agreements and appreciate your efforts in this important area. These
agreements enable branded manufacturers to buy more protection from competition than the

assertion of their patent rights alone provide. The agreements profit both the branded

15 Press Release, FTC and Idaho Attorney General Challenge St. Luke's Health System's Acquisition of Saltzer
Medical Group as Anticompetitive (Mar. 12, 2013), available at http://www.ftc.gov/opa/2013/03/stluke.shtm.
Additionally, in December 2012, the FTC finalized a consent decree with the largest hospital system in Reno,
Nevada, designed to restore competition to the market for cardiology services there following Renown’s acquisition
of two local cardiology groups allegedly threatened competition in that market. Press Release, FTC Order Will
Restore Competition for Adult Cardiology Services in Reno, Nevada (Aug. 6, 2012), available at
http://www.ftc.gov/opa/2012/08/renownhealth.shtm.

18 Watson Pharms., Docket No. C-4373 (Dec. 14, 2012) (consent order), available at
http://www.ftc.gov/os/caselist/1210132/index.shtm; Novartis AG, Docket No. C-4364 (Sept. 5, 2012) (consent
order), available at http://www.ftc.gov/os/caselist/1210144/index.shtm; Valeant Pharm. Int’l, Inc., Docket No. C-
4342 (Feb. 22, 2012) (consent order), available at http://www.ftc.gov/opa/2012/02/valeant.shtm; Teva Pharm., Inc.,
Docket No. C-4335 (July 2, 2012) (consent order), available at http://www.ftc.gov/os/caselist/1110166/index.shtm;
Hikma Pharms., Docket No. C-4320 (June 7, 2011) (consent order), available at
http://www.ftc.gov/os/caselist/1110051/index.shtm; Grifols S.A., Docket No. C-4322 (July 22, 2011) (consent
order), available at



manufacturers, who continue to charge monopoly prices, and the generic manufacturers, who
receive substantial compensation for agreeing not to compete.

These agreements, however, impose substantial costs on consumers, businesses, and
taxpayers—as much as $3.5 billion each year according to FTC economists'’—and their
numbers are growing. According to our most recent data, in FY 2012, the number of potentially
anticompetitive patent dispute settlements between branded and generic drug companies
increased significantly compared with FY 2011, jumping from 28 to 40.*® Overall, the FY 2012
agreements covered 31 different brand-name pharmaceutical products with combined annual
U.S. sales of more than $8.3 billion.

On Mae.£806 49 -2overem.000[po7-6(a)-.-1i.88 5en1(Ov6 626.16 nes[ t h[yinerge num78.3(e3-.8(na, OC



In addition to our pay-for-delay efforts, the Commission continues to monitor other
strategies adopted by branded pharmaceutical companies that may be designed to delay or
prevent generic entry. For example, we recently filed amicus briefs in private antitrust litigations
involving two of these strategies. One involved the potentially anticompetitive abuses of safety
protocols known as Risk Evaluation and Mitigation Strategies (“REMS”) to prevent a generic
from being able to access samples of brand products to begin the bioequivalence testing process
required by the Hatch-Waxman Act.? The other involves product hopping, which occurs when
brand companies, facing a threat of generic competition, make minor non-therapeutic changes to
their products.”® While these changes may offer little or no benefit to patients, they may enable
the brand to preserve its monopoly by preventing generic substitution at the pharmacy level,
which is a key to competition in the pharmaceutical industry.

B. Antitrust Oversight in Technology Markets

The Commission also takes a balanced and fact-based approach to enforcement in fast-
paced technology markets. In some cases, the evidence supports a finding of competitive harm
that requires Commission action. The Commission recently challenged a proposed merger
between Integrated Device Technology, Inc. and PLX Technology, Inc. Both companies make
Peripheral Component Interconnect Express (“PCle”) switches, complex integrated circuits used

to transmit data between processor chips and various endpoints in computer systems, such as

%2 Fed. Trade Comm’n, Brief as Amicus Curiae, Actelion Pharms. Ltd.,v. Apotex Inc., No. 12-05743 (D.N.J. Mar.
11, 2013).

%% Fed. Trade Comm’n, Brief as Amicus Curiae, Mylan Pharms., Inc. v. Warner Chilcott Pub. Ltd. Co., No. 12-3824
(E.D. Pa. Nov. 21, 2012).



memory or graphics cards. There was substantial evidence of intense head-to-head competition
on both price and innovation and a post-merger market share of over 80 percent in that matter.*
At other times, the evidence supports a more cautious approach. For instance, the
Commission voted unanimously to close its investigation into allegations that Google harmed
competition by unfairly preferencing its own content on the Google search results page and

selectively demoting its competitors’ content, a practice some refer to as “search bias.” The

Commission concluded that cha



devices such as smartphones, tablets, and gaming consoles. MMI, and then Google (after it



in 2011, we issued another significant patent study, focusing on notice and remedies.?® That

same year we held a workshop to learn more about licensing in the standard-setting context and
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devotes significant resources to reviewing proposed mergers and acquisitions involving
petroleum and other energy products, and to taking action where appropriate. As a recent
example, last year the FTC required Kinder Morgan, Inc., one of the largest U.S. transporters of
natural gas and other energy products, to sell three natural gas pipelines and two gas processing
plants and associated storage capacity in the Rocky Mountain region to settle the Commission’s
charges that the acquisition likely would have been anticompetitive.*® In another 2012 action, the
FTC issued a consent order requiring that AmeriGas L.P. amend its proposed acquisition of
Energy Transfer Partners’ Heritage Propane business. AmeriGas and Heritage are two of the
nation’s largest propane distributors, and the FTC charged that the acquisition would reduce
competition and raise prices in the market for propane exchange cylinders that consumers use to
fuel barbeque grills and patio heaters.*

The Commission also participates in the Oil and Gas Price Fraud Working Group created
by the Attorney General to monitor oil and gas markets for potential violations of criminal or
civil laws.

Additionally, the FTC continues to monitor daily retail and wholesale prices of gasoline
and diesel fuel in 20 wholesale regions and approximately 360 retail areas across the United
States. This daily monitoring serves as an early-warning system to alert our experts to unusual
pricing activity, and helps the agency identify appropriate targets for further investigation of

potentially anticompetitive conduct.® We also use the data generated by the monitoring project

* Press Release, FTC Requires Kinder Morgan to Sell Rocky Mountain Pipelines as a Condition of Acquiring EI
Paso Corporation (May 1, 2012), available at http://www.ftc.gov/opa/2012/05/elpaso.shtm.
% Press Release, FTC Puts Conditions on AmeriGas's Proposed Acquisition of Rival Propane Distributor Heritage
3Psropane (Jan. 11, 2012), available at http://www.ftc.gov/opa/2012/01/amerigas.shtm.

See
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in conducting periodic studies of the factors that influence the prices that consumers pay for
gasoline.®
1. Cooperation with Other Antitrust Enforcers

Over the years, the Commission has fostered partnerships with other antitrust enforcers,
most notably, the Antitrust Division of the Department of Justice. Recent joint efforts resulted in
the publication of two significant policy statements—the revised Horizontal Merger Guidelines
and the Antitrust Enforcement Policy Statement Regarding Accountable Care Organizations—

that enhance the consistency, clarity, and transparency of U.S. antitrust policy and eines
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