


Introduction

Chairman Rush, Ranking Member Radanovich, and members of the Subcommittee, | am
Jon Leibowitz, Chairman of the Federal Trade Commission (“FTC” or “Commission”).* |
appreciate the opportunity to appear before you today to discuss consumer protection regulatory
reform, including President Obama s far-reaching proposal to enhance protection for consumers
of financial products and services through the creation of a new Consumer Financial Protection
Agency (“CFPA”).2 The Commission agrees with the fundamental objective of the proposal: to
improve the effectiveness of the current governmental system for protecting consumers of
financial services. The Commission also appreciates the proposal’ s recognition of the FTC's
role as the nation’s consumer protection agency, and agrees that the agency’ s ability to protect
consumers would be enhanced by the additional resources and authority recommended by the
Administration. In thistestimony, the Commission will provide a brief overview of its authority
and activities with respect to financia services, adescription of its prioritiesin this time of
economic distress, and some preliminary comments on the impact on the Commission of the

Administration’s proposed Consumer Financial Protection Agency Act of 20009.

! The views expressed in this statement represent the views of the Commission.

Commissioner Kovacic dissents from Parts IV.C and IV.D of the testimony for reasons
explained in notes 25 and 30. Commissioner Rosch did not participate in the vote because he
does not endorse the proposal to establish a new consumer protection agency. My oral
presentation and responses to any questions are my own and do not necessarily reflect the views
of the Commission or any other Commissioner.

2 See Proposed Consumer Financial Protection Agency Act of 2009 (* Proposed
CFPA Act”) (June 29, 2009); U.S. Department of Treasury, Financial Regulatory Reform — A
New Foundation: Rebuilding Financial Supervision and Regulation (June 2009) (* Financial
Regulatory Reform Proposal”), available at
www.financial stability.gov/docs/regs/Final Report_web.pdf.
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Obvioudy, as with any new proposal, some lines may need to be redrawn and some
issues fleshed out, but we expect that any ambiguity in the proposal will be worked out in the
legislative process. We discuss these issues in section V of our testimony. We look forward to
working with Congress as this complex legislation is considered to ensure that consumers are
best protected.

. The FTC’s Authority over Financial Services

The Commission can bring law enforcement actions to enforce Section 5 of the FTC Act,
which prohibits unfair or deceptive acts or practicesin or affecting commerce,® and any rules
that the Commission* issues to implement the FTC Act.®> Section 5, however, exempts banks,
savings and loan institutions, and certain credit unions from the Commission’s jurisdiction.
Thus, the Commission’s jurisdiction reaches only non-bank entities, such as non-bank mortgage
companies, mortgage brokers, and finance companies. The Commission supports taking steps to
rationalize the jurisdiction over consumer protection of financial products and services.

The Commission also has responsibilities under other consumer protection statutes
covering financial services, including the Truth in Lending Act (“TILA™), Consumer Leasing
Act (“CLA"), Equal Credit Opportunity Act (“ECOA™), Electronic Funds Transfer Act

(“EFTA”), Fair Debt Collection Practices Act (“FDCPA”), Credit Repair Organizations Act

3 15 U.S.C. § 45(a).

4 Under the FTC Act, the Federal Reserve Board (“FRB”), Office of Thrift
Supervision, and National Credit Union Administration have the authority to promulgate rules
prohibiting unfair or deceptive practices engaged in by banks, thrifts, and federal credit unions,
respectively. See 15 U.S.C. § 57a(f).

° The FTC hasissued two rules under the FTC Act covering unfair and deceptive

acts and practices specifically related to financial services. See Holder in Due Course Rule, 16
C.F.R. pt. 433; Credit Practices Rule, 16 C.F.R. pt. 444.
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act quickly to stop such unlawful conduct through injunctive relief and can obtain monetary

relief, including consumer redress and disgorgement of ill-gotten gains.® “(

! 15U.S.C. §57h.

8 See, eg., FTC v. Thomas Ryan, Civil No. 1:09-00535 (HHK) (D.D.C. filed March
25, 20009.

9 See, e.g., FTC v. Freedom Foreclosure Prevention Svcs., LLC, No. CV-09-1167-
PHX-FIM (D. Ariz. filed June 1, 2009); FTC v. Data Medical Capital, Inc., No.
SA-CV99-1266AHS (C.D. Cal. filed May 27, 2009); FTC v. Dinamica Financiera LLC, No.
CV09-3554MMM (C.D. Cdl. filed May 19, 2009); FTC v. Cantkier, No. CV-09-894 (D.D.C.
filed May 14, 2009).



number of lawsuits against for-profit debt relief companies.® In some of these cases, the
company allegedly deceived consumers into paying large up-front fees for services that were
never provided, falsely promised consumers that not paying their creditors would not hurt their
credit ratings, or falsely promised that purchasing services from the companies would stop debt
collectors from calling.™

Two other types of financial services fraud that increase in times of economic hardship
are credit repair and advance fee loan scams. With the economic downturn and corresponding
increases in consumer delinquencies, defaults, and bankruptcies, many consumers are facing the
prospect of damaged credit ratings, making it even more difficult for them to obtain credit,
insurance, or employment, or to rent ahome. Fraudulent “credit repair” companies falsely
promise, in exchange for afee, to remove negative but accurate information from consumers
credit reports. In the last five years, the FTC has brought more than 17 cases against such
companies. For example, in October 2008, the Commission coordinated alaw enforcement

sweep that included ten FTC actions and 26 state actions against credit repair operations.™

10 See, eg., FTC v. Edge Solutions, Inc. of New York, No. CV-07-4087-JG-AKT
(E.D.N.Y. Aug. 7, 2008) (stipulated order and judgment for permanent injunction).

1 The FTC recently filed an action with similar allegations against a provider of
debt relief services, and the court granted the agency’ s motion for atemporary restraining order
and asset freeze against the defendants. FTC v. MCS Programs, LLC, No. 09-CV-5380 (W.D.
Wash. 2009) (complaint filed). See Press Release, FTC Cracks Down on Scammers Trying to
Take Advantage of the Economic Downturn: New Public Education Video Helps Consumers
Steer Clear of Business Opportunity Fraud (July 1, 2009), available at
www.ftc.gov/opa/2009/07/shortchange.shtm.

12 See Press Release, Federal Trade Commission, FTC's Operation “ Clean Sweep”
Targets “ Credit Repair” Companies (Oct. 23, 2008), available at
www.ftc.gov/opa/2008/10/cleansweep.htm.



Similarly, when consumers find it difficult to obtain credit from legitimate sources, they
are susceptible to pitches from those who promise to find credit (e.g., credit cards or unsecured
loans) for them. In the last five years, the FTC has brought more than 15 cases against marketers
who promised credit in exchange for the payment of an advance fee, but failed to deliver the
credit as promised.*®

B. Rulemaking

The Commission recently has increased its use of rulemaking to protect consumers of
financial services. In March of this year, through the Omnibus Appropriations Act of 2009,
Congress gave the Commission the authority to promulgate rules “with respect to mortgage
loans” using Administrative Procedure Act (APA) “notice and comment” rulemaking
procedures. On June 1, 2009, the Commission used this authority, as clarified by the Credit
CARD Act of 2009," to commence a two-part rulemaking proceeding on mortgage loans.® One
part of the rulemaking concerns practices occurring throughout the life cycle of a mortgage loan,

including mortgage advertising, origination, appraisal, and servicing activities.'” The other is

13 The FTC's Telemarketing Sales Rule (“TSR”) prohibits telemarketers from
requesting or receiving payment of any advance fee for credit, if they have represented a high
likelihood of success in obtaining or arranging the extension of credit. 16 C.F.R. § 310.4(a)(4).

14 Omnibus Appropriations Act of 2009, Pub. L. No. 111-8, § 626, 123 Stat. 524
(Mar. 11, 2009).

15 Credit CARD Act of 2009, Pub. L. No. 111-24, § 511(a)(1)& (2), 123 Stat. 1734
(May 22, 2009).

18 74 Fed. Reg. 26,118 (June 1, 2009); 74 Fed. Reg. 26,130 (June 1, 2009).

o The Commission has played aleading role in taking law enforcement action
against mortgage servicers who engage in unfair or deceptive acts and practices. For example, in
FTC v. EMC Mortgage Corp., the complaint alleged that the defendants: (1) misrepresented the
amounts consumers owed; (2) assessed and collected unauthorized fees; and (3) misrepresented
that they had areasonable basis to substantiate their representations about consumers’ mortgage
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related to mortgage modification and foreclosure rescue services, a current focus of FTC law
enforeement activity, as discussed above.

The Commission also has promulgated rules to protect consumers of financial services
under the GLB Act and the FACT Act amendments to the Fair Credit Reporting Act. For
example, the Commission and the federal banking agencies recently announced rules and
guidelines expanding the obligations of the entities that furnish information to consumer
reporting agencies.® These entities are most commonly providers of financial services. These
rules and guidelines will make the furnished information more accurate and will enhance
consumers’ ability to dispute inaccurate information. In addition, the FTC and severa other
federal agencies have issued rules under the GLB Act to require financial institutions to disclose

their privacy practiceusBalOostii sdgtuiGs T® (id0 TDCgh 2800 0.0000 TD(us3d0c) Tj11.2800 0.0000000d0 TD(e)

loan debts. The complaint further aleged the defendants made harassing collection calls; falsely
represented the character, amount, or legal status of consumers debts; and used false
representations and deceptive meansto collect on mortgage loans. FTC v. EMC Mortgage
Corp., No. 4:08-cv-338 (E.D. Tex. Sept. 9, 2008).

18 Procedures To Enhance the Accuracy and Integrity of Information Furnished to
Consumer Reporting Agencies Under Section 312 of the Fair and Accurate Credit Transactions
Act; Fina Rule; Guidelines for Furnishers of Information to Consumer Reporting Agencies;
Proposed Rule, 74 Fed. Reg. 31,484 (July 1, 2009).
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related to mortgage loan modification and foreclosure rescue scams, including the release of a
suite of mortgage-related resources for homeownersin distress, which are featured on a new web
page at www.ftc.gov/IMoneyMatters. Consumer groups and nonprofit organizations are
distributing FTC materials directly to homeowners, while some mortgage servicers are
communicating the information on their websites, with their billing statements, and on the
telephone. This month, the FTC will work with community organizations, state attorneys
general, and other partners to distribute copies of a new video featuring the stories of real people
who are working with legitimate housing counselors to save their homes.

D. Research and Policy Development

Markets for financial services are complex and dynamic. To remain an effective
protector of and advocate for consumers of financial services, the FTC continualy increasesits
knowledge of evolving practices and modifies its approaches as needed.

Among other priorities, in its policy work relating to financial services, the Commission
has taken the lead in developing and testing disclosures (especially mortgage disclosures). In
2007, the FTC’ s Bureau of Economics published a seminal report concluding, based on
extensive consumer research and testing, that current mortgage disclosure requirements are
ineffective and should be revised and that a new FTC prototype disclosure was more effective

than the disclosures used in the industry pursuant to current law.™

19 See Federal Trade Commission, Bureau of Economics Staff Report, Improving
Consumer Mortgage Disclosures: An Empirical Assessment of Current and Prototype
Disclosure Forms (June 2007), available at
www.ftc.gov/os/2007/06/P025505mortgagedisclosurereport.pdf. Following up on thisreport, in
2008 the FTC’ s Bureau of Economics convened a conference to review empirical research on
consumer use and understanding of financial disclosures. See Federal Trade Commission, “May
15, 2008 Mortgage Disclosure Conference,” available at
www.ftc.gov/opa/2008/05/mortgage.shtm.



20 Collecting Consumer Debts, supra n. 6. Following up on issuesraised in the
report, the FTC and the Searle Center on Law, Regulation, and Economic Growth at
Northwestern University School of Law aso will hold aroundtable in August 2009 to consider
debt collection litigation and arbitration issues.
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% Commissioner Kovacic dissents from the Commission’s endorsement of authority

to use, for promulgating al rules respecting unfair or deceptive acts or practices under the
Federa Trade Commission Act, the notice and comment procedures of the Administrative
Procedure Ac






As noted above, the Subcommittee approved the CCDPA ,* which would grant that authority to
the Commission. Again, the Commission appreciates the Subcommittee’ s efforts.

The Administration’s proposal would give the FTC civil penalty authority for any
violations of Section 5 of the FTC Act.*®* The Commission believes that this new power would
increase deterrence of would-be violators and help protect consumers more effectively,*
particularly in areas such as data security and spyware.*

Although the proposal does not include a provision to give the FTC independent
litigating authority when it seeks civil penalties, the FTC has previously testified® about the
benefits of being able to file casesin its own name rather than first presenting them to the

Department of Justice (“DOJ’) so that it can decide whether to file an action.*” This authority

32

See supra note 26.

3 Proposed CFPA Act, supran. 2, § 1101(b); Financial Regulatory Reform
Proposal, supran. 2, at 63.

3 The Commission has supported this position at timesin the past. On February 4,
1970, FTC Chairman Caspar Weinberger testified before Congress on behalf of the Commission
in favor of alowing the FTC to assess civil penalties administratively against respondents who
knowingly committed consumer protection violations. See Hearings on H.R. 14931 and Related
Bills before the Subcomm. on Commer ce and Finance of the H. Comm. on Inter state and
Foreign Commerce, 91st Cong. 53, 54 (1970) (statement of FTC Chairman Caspar Weinberger).
The Senate passed |egislation to permit the FTC to seek civil penalties for such violationsin
federal court proceedings, but the provision was dropped in conference.

% See FTC Reauthorization Testimony, supra n. 24.
% Seeid.

3 Currently, if DOJ declines to file the case in the name of the United States or
otherwise fails to act within 45 days on areferral from the FTC, the Commission may file the
caseinitsown name. This process requires extratime and delay, even under the best of
circumstances. Moreover, once DOJ accepts areferral, the FTC normally assigns one or more of
its staff attorneys, at DOJ srequest, to assist in litigating the case. Despite excellent relations
and coordination, the use of personnel at two agencies inevitably creates delay and
inefficiencies. Thisis particularly true in cases where the FTC is simply referring to DOJ acivil
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would allow the Commission — the agency with the greatest expertise in enforcing the FTC Act —
to bring cases more efficiently while retaining the option of referring appropriate matters to the
DOJ. The Commission therefore believes that the FTC Act should be amended to expand the
agency’ s independent litigating authority to allow the FTC to bring actions for civil penaltiesin
federal court “in its own name by any of its attorneys,” without mandating that DOJ have the
option to litigate on the FTC’ s behalf, asis currently required.
V. Future of the FTC and Consumer Protection in Financial Services

The Administration’s proposal would fundamentally reform the way in which the
government helps protect consumers of financial services. The proposa and related
recently-rel eased proposed | egidlative language are comprehensive and complex. The
Commission is carefully evaluating the proposal, including itsimplications for the FTC's
consumer protection mission. This section isnot intended to serve as acomprehensive analysis
of how the proposal would affect the Commission, but rather comments on afew of the
provisions.

Under the proposal, the CFPA would have “ consolidated authority over the closely
related functions of writing rules, supervising aand examining ingtitutions' compliance, and

administratively enforcing violations” of anumber of laws relating to financial services. In

penalty settlement to befiled in federal court.

% Financia Regulatory Reform Proposal, supran. 2, at 56.
14



government-wide.”* The CFPA’s responsibilities further would include research and policy
development, including undertaking an empirically-based reform of mortgage disclosure
requirements.

Many of the rulemaking, enforcement, education, and research functions of the CFPA are
functions that the FTC currently performs with respect to entities under itsjurisdiction. The
proposal is designed to consolidate these responsibilities — which currently are divided amongst
anumber of different agencies, depending on the nature of the financial institution —within a
single regulatory body.**

The Administration’s proposal would provide the CFPA with exclusive authority to issue
rules respecting financial consumer products and services. To the extent the FTC currently has
rulemaking authority respecting financial consumer products and services, this approach would
supersede that authority. Thus, all of the FTC’ s existing authority to promulgate financial
services-related rules under the FTC Act, the Omnibus Appropriations Act of 2009 (with respect
to mortgage loans), the privacy provisions of the GLB Act, and certain provisions of the FCRA
would be transferred to the CFPA.*

Under the Administration’s proposal, the FTC would apparently retain alaw enforcement

rolein the financial services area. The CFPA would have primary authority to enforce the

* Id. at 62.
0 Seeid. at 62-63.
o Seeid. at 56.

42 See Financial Regulatory Reform Proposal, supra n. 2, at 58-59, 63. The proposal
also would give the CFPA the sole authority to promulgate rules to implement the TILA, CLA,
ECOA, EFTA, and FDCPA — authority that the FTC currently lacks.
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consumer protection laws covering financial servicesthat are currently enforced by the FTC.
The FTC would retain back-up authority, however.®

In beginning to assess the implications of the Administration’s proposal, the Commission
has identified some key issues that warrant consideration, discussion, clarification, and
refinement. First, the Commission notes that many of the definitions of key terms (such as
“credit” and “financia activity”) in the proposa appear to be very broad. To the extent these
definitions dictate which FTC functions would be transferred to the CFPA, their breadth could
limit the ability of the FTC to protect consumers outside the context of traditional financial
services.”

Second, the FTC also isreviewing the proposal to determine whether the structure of law
enforcement cooperation is as efficient asit could be. For instance, section 1022(e) requires the
FTC to refer an enforcement recommendation to the CFPA and wait up to 120 days for the
CFPA to determine whether to bring its own enforcement action, before the FTC can proceed.
The FTC is evaluating the practical effects on our law enforcement efforts of waiting up to 120
days for a CFPA determination. For example, such a delay may raise concernsin cases

involving fraud, where time is of the essence. In addition, the Commission is evaluating the

43 See Financial Regulatory Reform Proposal, supran. 2, at 63.

“ For example, the definition of “financial activity” includes companies, such as
financial data processors, that may work in tandem with fraudulent telemarketers. See Proposed
CFPA Act, supran. 2, 8 1002(18). If the FTC finds that a telemarketer making illegal and
pervasive robocalls to consumers on the Do Not Call Registry has hired afirmto assist it in
processing payments, it is critical that, when the FTC brings an action against the telemarketer, it
isalso ableto proceed against the processor. Do Not Call enforcement could be significantly
hampered if, every time the FTC wants to investigate or bring an action against a telemarketer
even of nonfinancia products or services, it needsto go through the coordination process with
the CFPA.
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relation of the referral provision to section 1101(a)
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