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get together and demand higher prices.  
• 



and in addressing specific abuses through targeted regulation. 

The Bill Would Grant Broad Antitrust Immunity For Price Fixing, Boycotts, 
And Other Anticompetitive Conduct  

H.R. 1304, like the proposal before the Committee last year, would create a broad antitrust 
exemption for price fixing and boycotts by physicians, dentists, pharmacists, and other 



medical practice. The collective judgment of health care professionals concerning what 
patients should want can differ markedly from what patients themselves are asking for in the 
marketplace. The Commission has taken enforcement action in cases in which provider 
groups sought to impede practice by competing alternatives by, for example, denying, 
delaying, or limiting hospital privileges of non-physician providers(10) or physicians 
providing services through innovative arrangements, such as the Cleveland Clinic's 
integrated multi-specialty group practice.(11) Other cases illustrate how groups of 
professionals have attempted to secure health plan payment policies that disadvantage their 
competitors.(12) Although it was suggested at last year's hearing that the legislation would 
not grant antitrust immunity to agreements between doctors and health plans that 
disadvantaged competing providers, but would protect only agreements among physicians 
on what terms they will accept from plans, it is not clear that the courts would interpret the 
law in that way.(13) 

The differences between this year's bill and last year's do nothing to reduce the 
Commission's concerns about the potential harm to consumers. Indeed, the changes 
primarily broaden rather than limit the bill's scope. The current version includes an 
expansive definition of "health care professional" that appears designed to encompass a 
sweeping array of individuals who provide health care products or services. This year's bill 



promote the quality of patient care. The labor exemption, however, was not created to solve 
issues regarding the ultimate quality of products or services that consumers receive. 
Collective bargaining rights are designed to raise the incomes and improve working 
conditions of union members. The law protects the United Auto Workers' right to bargain 
for higher wages and better working conditions, but we do not rely on the UAW to bargain 
for safer cars. Congress addressed those concerns in other ways. The patient care issues 
raised by supporters of the bill deserve serious attention, but an ill-fitting labor exemption is 
the wrong approach. 

II. The Exemption Would Harm Consumers 

It is undisputed that the immediate effect of H.R. 1304 would be to permit all doctors in a 
community -- indeed, all health care professionals - to bargain collectively with all health 
plans that contract with independent health practitioners. It would permit those practitioners 
to demand much higher fees for their services, and to refuse collectively to contract with 
plans that did not meet those demands. What is disputed is the impact the bill would have on 
consumers. 

At last year's hearing, there was much discussion about hypotheticals and theoretically-
possible results. The Commission believes, however, that past experience is a more reliable 
guide to what is likely to happen when health care practitioners collectively bargain with 
health plans. That experience suggests that the proposed exemption presents substantial 
risks of harm to consumers, private and governmental purchasers of health care, and 



programs.  
• State and local governments would incur higher costs to provide health benefits to 

their employees.  
• 





C. No Antitrust Exemption Is Needed To Allow Professional Societies And Others To 
Discuss Their Concerns About Actions By Health Plans 

In the debate over this proposed exemption, we frequently hear arguments that the antitrust 
laws prevent physicians from being effective advocates for their patients. Indeed, it is often 
suggested that any effort by physicians to talk among themselves or with plans about 
concerns regarding health plans' practices would violate the antitrust laws. That is simply 
not the case. Health care professionals can and do engage in collective advocacy, both to 
promote the interests of their patients and to express their opinions about other issues, such 
as payment delays, dispute resolution procedures, and other matters. Health care 
associations have traditionally played an active role in lobbying legislatures and regulatory 
bodies, such as state insurance commissions, and presenting issues to the media and the 
public. 

Moreover, the antitrust laws do not prohibit medical societies and other groups from 
engaging in collective discussions with health plans regarding issues of patient care. Among 
other things, physicians may collectively explain to a health plan why they think a particular 
policy or practice is medically unsound, and may present medical or scientific data to 
support their views.(28) In fact, physician groups have presented their views on a number of 
issues to payers. For example, the American Medical Association has issued a Model 
Medical Services Agreement that explains its views on appropriate contract terms and on 
why other contract terms are inappropriate or harmful. Recent press reports indicate that 
Aetna U.S. Healthcare has altered some of its contract terms in response to communications 
from the American Medical Association concerning physician dissatisfaction with the 
contracts.(29) 

The Commission has never br



raised regarding the current operation of health care markets. We do not suggest that the 
market is performing as well as it could, or that the market can or will cure all of the 
problems that concern this Committee. But recent efforts to examine health care markets, 
such as the President's Advisory Commission on Consumer Protection and Quality in the 
Health Care Industry, have produced a variety of concrete proposals for reform. As antitrust 
enforcers, we do not seek to endorse any specific proposal. We note, however, that these 
studies recommend a number of ways to improve quality and protect consumers, and they 
do not recommend antitrust immunity or collective bargaining rights for providers. 

Proposals for reform include: 

Increasing Consumers' Ability To Choose Their Health Plan.  

A fundamental concern expressed by health policymakers -- and by members of this 
Committee at last year's hearing -- is that many consumers lack a choice among different 
types of health plans. Most consumers obtain health care coverage as a benefit of 
employment, and many employers offer only one plan. Consumers have different views 
about many aspects of health care service delivery, including the types of settings in which 
they want to receive health care, the kinds of services and health practitioners to which they 
want access, how much they are willing to pay for health insurance, and the value they 
attach to broader choices among providers.(32) Offering consumers a choice can help make 
health plans more responsive to consumer preferences. Consumer choice can be increased, 
for example, by regulatory changes making it easier for small employers to participate in 
purchasing pools that can offer individuals a choice of health plans.(33) 



help improve the quantity and quality of information about health plans available to 
consumers. 



(consent decree).  



full charge at the time of service, file a claim for payment, and wait to be reimbursed by the plan, instead of 
simply paying the copayment and relying on the doctor to collect the remainder of the fee directly from the 
insurance company.





36. In addition, there are plans to use a government website as a gateway for consumers seeking information 
on health care quality. 

 




